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EU directive on undocumented workers

September 2007


EU proposals on sanctions against employers of undocumented workers

The Commission adopted in May a proposal for a Directive providing for sanctions against employers of illegally staying third-country nationals [COM (07) 249 http://eur-lex.europa.eu/LexUriServ/site/en/com/2007/com2007_0249en01.doc], which would require Member States to prohibit illegal employment, provide sanctions on employers for illegal employment, and put in place preventative measures and other controls. 

The Commission adopted such proposal in the framework of the EU policy for immigration. The starting point of the Commission’s reasoning was that the possibility to find work was one of the factors encouraging illegal immigration into the EU. The proposal aimed to reduce that pull factor by targeting the employment of third-country nationals who are illegally staying in the EU. Building on existing national measures, the aim was to ensure that all Member States introduce similar penalties for employers of illegal migrants and enforce them effectively. It is thought that undeclared work leads to losses to public finances, can depress wages and working conditions, may distort competition between businesses and means that the undeclared workers will not benefit from health insurance and pension rights that depend on contributions. Moreover, illegally employed migrants are in a vulnerable position because if detained they are likely to be returned to their country of origin. 

The Commission made clear in its proposal that the draft did not concern labour or social policy. Under the proposal, it was the employer who would be sanctioned, not the illegally employed third-country nationals. The proposal would not affect their rights as workers, such as the right to join a trade union, to participate in and benefit from collective bargaining and to enjoy working conditions that come up to health and safety standards. Infringements would be sanctioned by penalties (which may be administrative in nature) consisting of fines and, in the case of businesses, the possibility of other measures, including exclusion from and recovery of public subsidies. Criminal penalties would be available in serious cases. In view of the prevalence of subcontracting in certain affected sectors, it was deemed necessary to ensure that all the undertakings in a chain of subcontracting were held jointly and severally liable to pay financial sanctions against an employer at the end of the chain who employs illegally staying third-country nationals.

The ETUC has sent a critical letter to Commissioners Frattini and Spidla, with attached 10 point joint comment with PICUM and Solidar, before the draft directive was published, complaining about the lack of proper consultation of social partners and also pointing out that without more proactive policies on migration, integration and the labour market the proposed sanctions-approach could not be effective and could instead only victimise undocumented workers (who would suffer the loss of their job). Nevertheless, the ETUC welcome the proposed sanctions for sub-contractors.

 

The TUC expressed concerns at the lack of involvement of social partners in the process, calling for the proposal to be withdrawn and – given that this was clearly a workplace issue – engage the social partners. The CBI, more concerned with red tape, were going to urge that the UK simply opt out altogether (a possibility that HMG can use up to the 13 September), rather than support demands that it be transferred to DG EMPL. In fact, the directive had been proposed by DG Justice and based on article 63(3)(b) of the EC Treaty (Visa, Asylum and Immigration). DBERR expressed concerns at the wide definition of employers (which would include private individuals employing house cleaners, as well as sub-contractors).

The EU Law and Institutions Committee decided to carry out an inquiry into the draft directive: the deadline for submissions is 1 October. 

Reproduced below is an article from the Financial Times published in August.

Employers warn on status check costs

By Jean Eaglesham, Chief Political Correspondent 

Published: August 15 2007 03:00 | Last updated: August 15 2007 03:00

Britain faces far-reaching damage to its labour market and "significant costs" for employers and taxpayers unless the government opts out of proposed European Union laws on illegal workers, business is warning.

A draft directive on the illegal employment of immigrants would impose potentially harsh penalties - including imprisonment - on company bosses breaking the rules. Employers who failed to check the status of employees could be fined, made to forfeit EU subsidies and disqualified from public contracts. Employers could face jail in the most serious cases, such as knowingly using the victims of human traffickers or for repeated offences.

But the CBI told the FT its concern centred on the bureaucratic and costly nature of the proposals, rather than the sanctions, which it said were similar to reforms planned by the government. The employers' body contrasted the "threat" posed by the red tape required by the Brussels plan with the "workable" nature of the UK plans.

"These proposals would impose significant costs on both business and government, without adding value over and above the system [the government] is currently working to put in place," John Cridland, CBI deputy director-general, said. "The draft directive would have a far-reaching and damaging effect on the UK labour market."

The CBI has written to Jacqui Smith, the home secretary, urging the government to opt out of the directive. Ministers have until September 13 to decide whether to exercise the UK's right to do this. The government is understood to be divided over the issue, with the Department for Business lobbying against the measure and the Foreign Office reluctant for the UK to opt out. "There's the prospect of an enormous turf war," one insider said. The Home Office said "no decision as yet" had been reached.

Elements of the EU proposals that worry business include a requirement for one in 10 workplaces to be inspected each year and a deadline of only three days for employers to complete checks on new staff. Business is also concerned by the proposal to make companies legally liable if their suppliers breach the illegal workers rules. "Few - if any - firms have the ability to [check] throughout their supply chain," the CBI stated.

The fact the proposals have come, with little consultation, from the European Commission's justice and home affairs arm - which seldom legislates on employment issues - has caught many UK employers and unions off guard. "This hasn't been on the radar - it's suddenly emerged," Mr Cridland told the FT.

Trade unions are sympathetic to the employers' stance, arguing the proposals have not been consulted on properly.

"This is a flawed measure and the process is flawed: the Commission needs to go away and think through the fact this is a workplace measure which needs the social partners to be engaged," said Owen Tudor, head of the Trades Union Congress's international department.
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