Document 1

Dear Paul,

I am writing in connection with the GMB's call for the Labour government "to honour its election manifesto pledge to hold a referendum to ratify an EU Reform Treaty". The GMB MEPs met yesterday and were fully briefed by Kathleen Walker Shaw on the background that led to this position being taken. Let me say straight away that we fully understand both the general frustration felt by the GMB (and indeed other unions) regarding the lack of progress in the revision of the Working Time Directive and on the Temporary Agency Workers directive and the specific concern about the Charter of Rights. We also think that it is perfectly legitimate to campaign against the special protocol that will limit the ability to invoke rights from the Charter directly in the courts in the UK.

We believe that the GMB should campaign for this to be changed before the new treaty is finalised this autumn, or, failing that, for it to be subsequently reversed. This can be done by the government or indeed by the House of Commons. It is right and proper that the union continue to campaign for the Charter to be applied without qualification.

However, we have strong reservations about the call for a referendum. Those that have been calling for a referendum on this have, up to now, been almost exclusively those on the eurosceptic right: Conservatives, UKIP and the BNP as well as the right-wing newspapers. They are opposed to any aspect of the new treaty coming force, and are particularly opposed to the Charter of Rights. Joining forces with them in a pincer movement against the Labour government is politically very dangerous. 

Indeed, if a referendum is called in such circumstances, there is a serious possibility of a 'no' vote - in which case the whole treaty, including both the Charter of Rights and the other beneficial improvements to the EU, would be dead. Nor would there be anything for Britain to opt-in to at a later stage.

The Labour party's manifesto commitment was to have a referendum on the Constitutional Treaty. However, the Constitutional Treaty was explicitly abandoned at the summit last month and is to be replaced by a different "Reform Treaty". The GMB's press statement referring to an "EU Reform Treaty on the Constitution" is therefore factually incorrect. More important, it is politically dangerous because it implies that the Government should hold a referendum anyway, despite this being a different treaty, and it would have to so whether or not the special protocol on the Charter of Rights were part of the package. Yet it is precisely if the matter goes to a referendum that the Government is the least likely to change its position on the special protocol! Progress on this matter is more likely if the new treaty is subject only to parliamentary ratification.

In any case, we are worried that the GMB should not throw out the baby with the bath water. If it were to oppose the new treaty simply because of the UK protocol on the Charter, then it would lose the entire treaty - which includes a number of other very useful improvements, not least the special protocol protecting public services from competition, the provisions on climate change and the improved effectiveness and accountability of the European Union. It would also prevent the Charter being applied in full across the rest of the European Union. Finally, it would limit the benefits of the Charter in the UK itself. 

This last point requires explanation. The protocol says (my emphasis):

 “Article 1. 

1. The Charter does not extend the ability of the Court of Justice, or any court or tribunal of the United Kingdom, to find that the laws, regulations or administrative provisions, practices or action of the United Kingdom are inconsistent with the fundamental rights, freedoms and principles that it reaffirms.

2. In particular, and for the avoidance of doubt, nothing in [Title IV] of the Charter creates justiciable rights applicable to the United Kingdom except in so far as the United Kingdom has provided for such rights in its national law.

Yet, the rights contained in the Charter ARE almost all provided for in the UK’s national law, and indeed cannot be easily repealed. This is because the Charter contains rights derived from the European Convention on Human Rights of the Council of Europe (part of UK law through the Human Rights Act)  and rights that derive from EU law (directly from the treaties, such as equal pay for equal work, or through European legislation, such as limits on working time through the working time directive). The Protocol also states explicitly that it is “without prejudice to other obligations of the United Kingdom under the Treaty on European Union, the Treaty on the Functioning of the European Union, and Union law generally”

In any case, the Charter will bind the EU institutions. Any legislation or decision of any EU institution will have to respect the Charter. Regardless of the protocol, the EU courts will develop case-law in fundamental rights matters all member states must respect. 

Not that the practical (as opposed to the symbolic) importance of the Charter should be overstated. The Charter confers no new competences on the Union, and is relevant only within the area of those competences conferred on the Union by the member states. The constitution makes the Charter binding on member states only in respect of the application of EU law and subject to the principles of subsidiarity and proportionality. 

The Charter’s principles in respect of social policy become justiciable only if and when they are articulated in terms of EU legislation or executive action. The Charter cannot give rise to direct claims for positive action by the EU or member states unless EU law is contravened. Contrary to scare-mongering by the CBI, Article 137 of the Treaty of Rome, expressly excludes EU legislation with respect to pay, the right of association, the right to strike and the right to impose lock-outs, whether the Charter is there or not. 

Given all of this, it is important to recognise that, even if we do not get the protocol removed, we are better off with the Reform Treaty than with nothing, the protocol will not stop the Charter applying to the rest of Europe and it will not prevent some of the (anyway limited) benefits of the Charter applying to Britain. A referendum could kill off both the prospect of removing the protocol and the Reform Treaty as a whole, which is not in our interests. 

Best Wishes,

Richard Corbett 

Chair of the GMB Group of MEPs

 
