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Foreword

The Fair Work Coalition has come together to launch a new campaign for

fairness at work for those in low-paid and precarious jobs. The coalition

includes faith groups, voluntary and community organisations and trade

unions. Together it will be working to highlight the continuing injustice

experienced by low-paid staff on ‘worker’ or ‘falsely self-employed’ contracts,

and to draw attention to the in-work poverty and insecurity that can result.

For further information about the Fair Work Coalition please see the

coalition’s website at www.fairworkcoalition.org.uk.
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The UK is currently moving out of the deepest recession
since the Second World War. Hundreds of thousands
of people have lost their jobs, and many remain at risk
of long-term worklessness. Continued government
support to help people move into work is vital.

But unemployment is not the only challenge facing
post-recession Britain, as work itself is not always a
route out of poverty: increasing proportions of working
households have an income of below 60 per cent of
median income (the Government’s preferred measure
of poverty),' and nearly half of poor children are

in working families.?

There are multiple reasons for persistent in-work poverty,
including low pay, low in-work benefits for families
without children, poor progression opportunities for many
in low-paid jobs, a lack of access to services such as good
quality childcare and the ongoing gender pay gap.

But there is seldom any discussion about the ways
in which poor rights at work can consign people
to in-work poverty.

fair work coalition

fighting poverty through decent jobs

While the UK has weaker employment protection
than many other European countries, many people
do have important rights at work including access
to sick pay, maternity and paternity leave, a written
statement of terms and conditions and protection
from unfair dismissal.

But a significant group of working people are denied the
most basic standards of job security and fair treatment

in the workplace. Under UK employment law these people
are not classified as ‘employees’ but as ‘workers’. There is
also a growing trend of individuals being falsely classified
as ‘self-employed’ (even though they have many of the
characteristics of economically dependent workers, and
should therefore have better employment rights). People
in both of these groups are often described as having
‘atypical employment status’.

www.fairworkcoalition.org.uk



There is an important link between people’s employment
status and their chances of being in working poverty.

Those who are ‘workers’ can legally have their regular
employment terminated at a moment’s notice, have no
guaranteed hours and are ineligible for rights including
maternity leave or the right to request flexible hours.
For those whose wages are already low, this insecurity
of employment means they have an even greater
chance of facing persistent in-work poverty.

The complexity and uncertainty of employment status
law also means that it is relatively simple for unscrupulous
employers to falsely classify their staff as ‘self-employed’.
Those who find themselves in this group (including some
hairdressers, courier drivers, construction workers and
homeworkers) are at high risk of receiving even fewer
rights. This can include being paid less than the minimum
wage and being denied access to paid holiday or sick pay.

Those with atypical employment status also face a higher
risk of having the few rights they do have disregarded?

— for example facing health and safety risks and
discrimination at work. In such a precarious situation

it is very difficult for workers to complain if they are
treated badly —their employers can simply tell them

not to bother coming back.

Such poor protection at work has wider consequences for
people’s lives. Those in insecure employment are far less
likely to receive training, more likely to cycle between
benefits and work, more likely to have poor health and

be at greater risk of poor working conditions.

The Fair Work Coalition estimates that at least 500,000
low-paid workers are in this position,* and believes that
there is no moral or economic justification for the high
risks of extreme hardship that these workers and their
families face. This short report explains why the law
needs to change to give these working people a better
chance of fairness at work.



Working people in the UK have different rights and
protections at work depending on their ‘employment
status’. There are three main categories of employment
that are recognised by UK employment law. These are:

« being an ‘employee’
* being a ‘worker’ and
e self-employment.

People in the different categories have different
employment protection. Only those defined as
‘employees’ have a legal right to the following:

» written statement of terms and conditions
of employment

- itemised pay statement

« statutory notice

« maternity leave / paternity leave / adoption leave
« right to request flexible working

* minimum notice

« right to claim unfair dismissal

e right to claim redundancy / redundancy payments
« rights to time off for trade union duties or training.

In addition ‘employees’ often also benefit from better
contractual rights and workplace policies than ‘workers’.
For example, many employers will offer ‘employees’

contractual sick pay that exceeds statutory entitlements.

In contrast, ‘workers’ only have rights to limited protection
on pay, working time and paid holidays, discrimination
rights and limited trade union rights. The self-employed
have the least rights of all, with only limited protection
under anti-discrimination and health and safety rules.
They are also deprived of such benefits as statutory sick
pay and Jobseekers Allowance.

To add to the confusion, different definitions of an
‘employee’ and a ‘worker’ and for ‘employment’ or
‘self-employment’ are used for different employment
protection rights; and the definitions in social security
legislation differ again.

In addition, in recent years an inconsistent approach has
been taken to employment status when new employment
rights have been introduced. This has led to a number of
anomalies in the law. For example, rights introduced in
2000 for part-time workers apply to all ‘workers’, whereas
rights introduced in 2004 for staff on fixed term contracts
only apply to ‘employees’. Since 1999, all ‘workers’ have
rights to be accompanied by a union official or a colleague
at grievance and disciplinary hearings, but legislation
encouraging employers to use grievance and disciplinary
procedures to resolve employment disputes only applies
to ‘employees’.

Unhelpfully, the legislation provides no clear guidance
on how to determine employment status. As a result,
it has largely been left to the judiciary to decide who
qualifies for which employment rights.

The courts and tribunals have developed a series

of constantly evolving tests to determine whether
individuals should be classified as an ‘employee’,

a ‘worker’ or as ‘self-employed’. These tests consider
factors such as the degree of control the employer has

to direct an individual’s work; the extent to which an
individual is integrated into the employer’s workplace;
mutuality of obligation (the degree to which the employer
is obliged to provide an individual with work and to which



the individual is obliged to do the work); and whether the
person undertakes work personally. In applying these tests
the courts and tribunals have generally concluded that
those employed in permanent and regular employment
benefit from statutory safeguards while those in more
temporary and irregular forms of employment fall outside
the scope of statutory protection. This means that those
individuals most in need of protection are also the most
likely to be deprived of statutory rights.

For example, the application of the mutuality of
obligation test has meant that many individuals employed
in hospitality and catering on a casual —as and when
required — basis lose out on basic employment rights.
Homeworkers lose out on employment rights, as
employers have successfully demonstrated that they are
not obliged to provide individuals with a regular supply of
work. In the construction sector, unscrupulous employers
have increasingly used substitution clauses in contracts,
stating that an individual may ask someone else to carry
out work on their behalf. In some cases, tribunals have
accepted the argument that the construction worker is
therefore not required to carry out the work personally
and as a consequence is self-employed. In the distribution
sector, some firms require workers to hire a van or bike

as a condition of being offered employment. This is then
used by the employer as evidence that the individual

is operating their own business, should be treated

as self-employed and should not qualify for statutory
protections. Agency workers also have insecure
employment status and are often categorised as being
‘workers’ or ‘self-employed’. However, they also face the
additional hurdle of needing to identify who their
employer is —the agency or the hirer—and who has
responsibility for providing any statutory employment
rights. Decisions on employment status are taken

by the courts and tribunals on a case by case basis,
depending on the facts, the terms contained in an
individual’s contract and the day to day reality of the

individual’s employment relationship. As a result, the
only way to determine for sure whether an individual
is a ‘worker’, an ‘employee’ or ‘self-employed’ is to take
a claim to an employment tribunal. This is costly and
time-consuming for all parties involved and extremely
daunting for vulnerable workers who may fear
victimisation or dismissal for asking for trying to enforce
their rights. This system, which relies on individuals
making tribunal claims, also produces confusing and
inconsistent results as two very similar cases may

be decided differently by different tribunals.

This complex legal situation has several implications:

« Growing numbers of working people, including
agency workers, homeworkers, casual workers
and freelancers, are being excluded from important
employment protection.

Those people who are classified as ‘workers’ or falsely
‘self-employed’ face much greater levels of unjustifiable
insecurity compared to ‘employees’.

There can be uncertainty as to when an individual will
be found to be an ‘employee’ or a ‘worker’, as different
tribunals take different views about employment
status depending on the facts of any case.

There is considerable scope for unscrupulous employers
to take advantage of this complexity and falsely
classify workers as ‘self-employed’ when they are not.

This situation is not inevitable. Many other European
countries® have much better legal protection. This includes
public policy statements on who should qualify for
‘employee’ rights, worded to make sure that workers

in new types of employment relationship are included.

In addition, in many other European countries employers
have a responsibility to prove that workers are not entitled
to statutory protection, whereas in the UK the burden

of proof rests with the individual to prove they are
‘employees’, which makes it harder for workers to qualify
for protection.
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Daniel is married with two children. Until his job

finished abruptly he was a driver for a courier firm,
making deliveries across the UK. Although dependent
on the firm for the vehicle and the hours he worked,
Daniel was told he was self-employed and responsible
for his own tax and National Insurance. Hours were
long, unpredictable, unsociable and often paid at well
below the minimum wage rate he was promised.

www.fairworkcoalition.org.uk



“I was exhausted
and falling asleep
at the wheel.”

When he started the job Daniel was told that the

shifts were 11 hours for a minimum of five nights a week.
Daniel volunteered to do seven as he needed the money.
The company did not pay for fuel or other expenses.

In his first week Daniel worked four shifts. He was told

to be on duty in the van and wait for assignments to come
in, but he only received two or three jobs. The time he
spent waiting was not paid. The company also deducted
additional charges from him:

“l was supposed to pay the company £4 to £5 because they
charged me [in additional costs such as petrol and van hire]
more than | earned... They charged for van rental, some
reasons that were not explained to me — VAT, some other
charges. They had not explained this before | started.”

Daniel has since been denied pay on various other
pretexts. On one occasion he could not find the address
given for a delivery, so received an alternative address
from the office. The next day the company told him that
unless he returned the parcel to the original address

he would not be paid for the shift:

“I'told them I can’t leave my children. | phoned my wife and
she said she would send a friend to look after the kids. But
the office called again and said | must do it very quickly —
the customer is looking for his package. In the end | left the
kids unsupervised for a few hours. All | could think about
while | was out was my children and how could | do that.
But I needed the money... | got there and collected the
parcel and the other address was probably 10 yards away.
They didn’t even pay me for the second trip.”

Not long after this Daniel had to go away for a few days.
His leave was cleared in advance but when he returned
was told that there was no job for him anymore and he
would not be paid his remaining wages because he had
not completed a full week.

When jobs did come in, they could be at any time and
could involve working considerably over the shift:
“Sometimes you would get a job at 4am, after getting to
work at 7pm.” Managers would follow him on the GPS and
frequently ordered him to go faster in order to make the
time they had told the client:

“Once I drove to Newcastle. | only had £40 cash left.

I needed to get there fast. They were phoning me all

the time telling me to hurry up because the aircraft was
waiting. | was exhausted and falling asleep at the wheel.
I was driving fast and using lots of diesel. | needed more
than £40 to get back from Newcastle but didn’t have
enough so phoned up my wife and asked her to put
money in my account. | had to wait in Newcastle until
10am for the money to be in the account before | could
fillup and leave.”

Having to cover his own expenses (as a consequence
of being classified as self-employed) made things
extremely tight financially. The job also placed a strain
on relations with his wife and children. Daniel was fully
aware he was being treated very badly but stayed on in
the job because he needed the money and because the
company kept promising better pay and conditions.

|
Case study: key points

B Parcel courier

B Told he was self-employed

B Paid less than the minimum wage

No guaranteed hours

Employer took his wages for petrol costs
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While working with one contractor Claire was receiving
below the national minimum wage, and in one instance
she was not paid at all. Managers claimed that the person
who dealt with her pay was unavailable. As a result Claire
decided to protest and was eventually given an interim
payment to cover her wages. But even when she did get
paid she wasn’t given the correct amount.

Other staff experienced similar treatment. In one case
a cleaner did not receive any holiday pay, and once
they came back from holiday they weren’t paid at all.
When the individual complained about his treatment,
he was dismissed.

Claire has received neither pension provision nor sick
pay, and all the contractors she has worked for operate
on a ‘no show, no pay’ basis. Health and safety training
has not been given.

Claire’s roles have provided her with little job security:

“You could just be sacked like that. We had an issue,
if the manager does not like you he goes to the client
to say. Once the client says | don’t want this lady in
my premises that’s it. You just lose a job like that.”

Many contractors give cleaners regular hours but if a
worker turns up late for their shift they can be told to

go home because the shift had been covered. This means
that on occasion cleaners are not paid for the hours they
are contracted to work.

Claire has had great trouble in managing her finances
due to her low wages. At times, she has only been able
to afford three meals a day by doing two jobs. This has
left her with no free time, and has also prevented her
from taking part in trade union activities.

Her job insecurity combined with her low wages has also
meant that in the past she has been unable to afford her
own accommodation. She recalls a time when she could
not pay her council tax. Consequently she was taken to

court and evicted. She had to sleep on her cousin’s floor
in cramped conditions, and wear second-hand clothing
because she could not afford her own. She has also been
prevented from obtaining an overdraft from her bank and
has found herself in a small amount of debt as a result.

Claire is concerned that there are no promotion prospects
with her current cleaning contractor. She notes that in the
past cleaners have been given the ability to progress to
become managers. However, this has now been changed.
As Claire makes clear:

“I have qualifications that mean | could progress... because
I'm a cleaner and there are no progressions... I'm being
denied that.”

Claire lacks both self esteem and confidence:

“It’s really affected me. Being a cleaner has lowered my self
esteem. To go out there and perform is tough, it’s really
affected me.”

But looking to the future she is detemined to keep fighting
to improve cleaners’ rights.

Claire has now become involved with a trade union, and is an
active trade union representative. Organising collectively has
allowed union members to bargain for increased wages and
has led to some improvements in working conditions.

Transport cleaner

Sometimes a ‘worker’, sometimes ‘self-employed’
No sick pay

No protection from unfair dismissal

In the past could not afford her own
accommodation
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He recalls that:

“They always deliberately overbooked members of staff...
There would nearly always be people sent home because
they overbooked by 15 staff”.

To try and ensure they got work, some people would often
turn up for shifts early, even though they wouldn’t get
paid until they started work. Tom also found that many
of the agencies would not pay for the total amount

of hours that he had worked on some shifts:

“If they asked you to stay on a bit longer they didn’t note
it down and would be a bit shifty and try not to pay that.
If you pushed it they usually would. Or if you could get
a supervisor to vouch for you they would.”

Other jobs had different forms of insecurity. One agency
gave a guarantee that you would get work if you booked
in for shifts, but if you turned up even 15 minutes late you
could be sent home. There was little or no sick pay for any
of the jobs, while holiday pay varied across agencies.
There were no pension or paternity leave arrangements.

The instability of wages and shifts meant Tom had to

be “smart with money”, although living with his family
meant he was able to avoid debt. He found that it was
difficult to plan his life. Many of the shifts he worked
were at unsociable hours and sometimes he had to
cancel plans at the last minute as work became available.

Tom felt the work demeaning and became frustrated
that he was not using his qualifications:

“It made me quite angry, and | wasn’t sure how to get

out of this hole ... Lots of people in these companies

were like me. They weren’t unqualified. They just couldn’t
find decent jobs.”

During work for a catering agency Tom had direct and
indirect experience of racial discrimination toward himself
and other agency staff. If agency workers were compliant
and did not complain they were often given more work.
He also found: “sometimes they’d cancel someone
because they didn’t like them and then they’'d book
someone else who they liked”. Working for one particular
catering agency Tom recalls witnessing racial
discrimination toward some staff:

“There were some people that were black or Asian who
were booked on shifts and then some of the South African,
English and white people turned up behind them and they
were moved in front of the queue so the black or Asian
workers were not given the shifts.”

Tom’s experiences of insecure employment were influential
in the career he was eventually able to find in a trade union.

Casual catering work

Often sent home because too many staff
were booked

Experience of racial discrimination

Couldn’t plan his life because of extreme insecurity
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Joanna only received health and safety training after one
year in the factory. She reported that safety clothing and
equipment was communal, often dirty and ill-fitting

and that the agency charged for safety boots and for
travel. Because of long hours and poor (often cold)
conditions on the factory floor, Joanna was ill every

few months. She now has a bad back, caused by doing
heavy lifting as part of the job.

Notice of work could be very short:

“Sometimes if they needed people for the night shift they
were ringing you 10am and they were saying | have to go to
work and be ready for 2 or 4pm. [Other times] they say you
go for 8 hours but when we went there and the supervisor
said someone did the wrong order they were sending me
home at 6am and you didn’t get paid.”

When the factory had a big order, Joanna was expected
to do several long shifts (up to 11 hours) back to back —
sometimes for 12-15 days in a row. Deciding which shifts
to accept was, in theory, optional. But Joanna found that
if she turned down a shift she would not be offered more
work for at least the next few days. Once on a shift, the
hours could be extended or curtailed with little notice

or chance to refuse:

“Sometimes they were saying you'’re going for 8 hours
and they are asking you to stay longer than that. Even
if Isaid | can’t stay | didn’t have any choice. First of all
because they didn’t have a lift [home] and secondly they
were saying ‘of course, you can say no, but if you say
no we'’re not going to take you for work the next day.’
They’re going to fire you. | didn’t have a choice.”

When there were fewer orders to fill, Joanna could go a
week without getting any work and had to phone in every
day to keep up her chances of getting work when it came
in. This insecurity caused Joanna difficulty and stress
around managing her finances:

“I knew I'm going to have to pay rent every week or month
and | never knew how much money I'm going to earn.
I would always worry is it going to be enough or not.”

The lack of notice and unpredictability of the hours also
affected day-to-day planning. Her personal and social life
suffered, particularly when there was a lot of work and
any time off was needed for rest.

For Joanna, the experience was disempowering and
damaging to her self-esteem:

“When they tell you how any time they want without any
explanation ... you feel you are a thing which you can buy
or sell to anyone. You feel defenceless.”

Joanna wanted to leave, but felt trapped as she could
not see how she would get a better job with her level

of experience, lack of qualifications and what she feared
would be a poor reference from the factory.

Factory cleaner and packer

Long hours and poor conditions led
to regularillness

Stress and financial difficulties from job insecurity

Felt trapped



Case study

Brian

Brian has been working as a freelance journalist for over 30 years. For all this time he has been treated as
self-employed. However, for much of the time he has been engaged in full-time work for extended periods
for a single employer, either on a casual basis or with a written contract stipulating his terms of employment.
Either way, Brian has insecure tenure, no entitlement to the benefits automatically given to permanent staff
and is in a weak position when it comes to negotiating pay.

Brian worked in his previous job for around ten years, but
was let go with a month’s notice when the firm came under
financial pressures during the 1990s recession. Brian felt that
given his length of service years he should have been entitled
to some form of redundancy or severance pay.

Brian has now been doing similar, full-time work for his
current employer for the last ten years:

“What happens is people who are self-employed get drawn
into long-standing work processes. A company becomes
happy with your services. They like what you do. You
become respected ... two to three years down the line,
having worked for them reqularly, it becomes obvious that
you are an employee of that company to all intents and
purposes. By then they’ve got you where they want you...
They are taking advantage of goodwill and the certain
knowledge that because they’re supplying you with

a reqular income they have the upper hand. They’re
refusing to accept their responsibility as an employer.”

Brian’s pay has often been relatively low:

“It’s on a ‘take it or leave it’ basis and because there are a lot
of other people out there on the job market ... you end up
saying yes to things you don’t want to at rates of pay that
are poor ... It is exploitation. Everybody knows that but if
you have to pay the bills you have to settle for it.”

Brian further asserts that the ease with which journalists
employed on a casual basis can be dismissed, replaced

o. fair work coalition
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or have work taken away instils a fear around seeking
better conditions:

“People are scared to go into the bosses’ office and say I've
worked for you for two years, isn’t it time you gave me a
day’s holiday pay per month. People are too scared to do
that. I'm currently working for someone full time. At the
same time I’'m not receiving any employment benefits.
Already I'm feeling hugely intimidated by this whole
thing. They could get rid of me.”

Brian considers the absence of company pension provision
a huge disadvantage. He now contributes to a personal
pension scheme but says that the ten years in his previous
job were too poorly paid to allow this. Holidays and health
are also affected:

“..you’re relying on a certain amount of luck on the health
front that you don't get sick for a long period of time.
Holidays [are] a bit more of a luxury than for someone
who’s being paid while on holiday ... from a budgetary
view as well it makes things more difficult in comparison
to someone who's employed.”

Ultimately Brian loves his work but is disenchanted
about the way employers in his profession behave,
and disappointed that the law allows it:

“My argument is that people like myself who have ended
up working as an employee of a company for a long period
of time, 10 years, have never been offered the correct
remuneration vis-a-vis holidays and sick pay. | believe that

from a legislative view it would not be difficult to correct
that injustice.”

www.fairworkcoalition.org.uk
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People with ‘worker’ or false ‘self-employed’ status face
extreme insecurity at work, as they do not have any rights
to minimum notice periods, have no guaranteed hours
and are not protected from unfair dismissal. This means
that people can see large variations in their incomes, and
can find themselves with much less money than expected
at virtually no notice. It can also limit access to credit and
cause extreme stress from financial worries. Around 41
percent of temporary workers are low paid (£6.50 an hour
or less).b

Workers with atypical employment status often have
very poor working conditions. In one recent study’ a
questionnaire survey was used to explore the pay and
conditions of 341 low-paid workers in contract cleaning,
hospitality and catering, home care and food processing.
The research team found that only a minority of workers
received any employer benefits. Three-fifths of workers
received no maternity or paternity leave from their
employers, half of all workers lost pay for taking time off
for emergencies and just over half (52 per cent) did not
receive sick pay. As many as 67 per cent of respondents
received only the statutory minimum number, or fewer,
of paid holiday days. Over two thirds (70 per cent) had

no access to a company pension scheme. The research
concluded that the use of subcontracting, agency staffing
and temporary employment contracts have all made such
‘bottom end’ jobs less secure than they once were.

Crisp et al (2009)8 recently undertook research on the
experiences and perceptions of work and worklessness
among residents in six relatively deprived areas of the UK.
They found that while work can contribute to self-esteem
and independence, many residents they interviewed were
trapped in ‘poor work’, characterised by low pay, long
hours and/or pervasive insecurity. They also considered

the relationship between work and family life, and

found a number of tensions between work and parenting,
including the inability of low-paid and insecure work

to support childcare costs and the lack of flexibility

within such jobs to allow workers to fulfil parenting
responsibilities.

Rather than benefiting from the flexibility’ of insecure
work, those in precarious employment can find that their
ability to achieve a work/life balance is actually limited.
Analysis of the Third European Survey on Working
Conditions shows that in the UK 68.9 per cent of
temporary workers have limited working time flexibility,
compared to 54 per cent of permanent workers. Similarly,
30.9 per cent of temporary workers are required to work
antisocial hours, compared to 23.9 per cent of permanent
staff. In contrast, the incidence of monotonous tasks and
inflexible working schedules is higher amongst temporary
staff.? The OECD has highlighted that “temporary jobs
may be more frequently used to satisfy employers’
production needs than workers’ time-use preferences”.
In analysis of the British Household Panel Survey (BHPS)
Booth et al" have confirmed that temporary jobs are
generally not desirable when compared to permanent
employment, and are associated with lower job
satisfaction. Research for the Joseph Rowntree
Foundation has found that “for most manual

or lower-skilled workers, however, flexibility means
insecurity and unpredictability”.”

Many studies show that job insecurity in low-paid work

is associated with poorer health. In the UK, analysis of the
BHPS has shown that healthy women and men suffer
adverse health effects in insecure low-paid work and that
those facing low earnings and insecurity at work were
two and a half times more likely than those in better jobs
to develop an illness limiting their capacity to work.?



The Department of Health’s recently published
independent review of health inequalities concluded that

“work is good —and unemployment bad —for physical and
mental health, but the quality of work matters. Getting
people off benefits and into low paid, insecure and
health-damaging work is not a desirable option.” ™

A wealth of research evidence confirms that employment
and working conditions have powerful effects on health.
The World Health Organisation® refers to studies

which show that temporary workers have shorter life
expectancies than those with permanent contracts;™
poor mental health outcomes are associated with
precarious employment;” and workers who believe their
work is insecure experience significant adverse effects

on their physical and mental health.”®

In a wide-ranging review of evidence on the health and
safety® effects of precarious employment in industrialised
societies, 76 out of 93 reviewed studies found precarious
employment was associated with a deterioration in
occupational health and safety (OHS) in terms of injury

Fair Work: fighting poverty through decent jobs

rates, disease risk, hazard exposures, or worker
(and manager) knowledge of OHS and regulatory
responsibilities.

In contrast, when working conditions are more secure
workers experience benefits including financial security,
social status, personal development, social relations and
self-esteem and protection from physical and psychosocial
hazards —each important for health.®

Training

Access to training, learning and skills development are
all essential to career progression in the labour market,
and research shows that workers who maintain and
upgrade their skills are likely to fare better at work.

As the OECD have shown,* there is a large literature base
demonstrating that workers receiving continual training
experience higher wage growth.

But research also demonstrates that for temporary workers
training and learning opportunities are more limited.?
Evidence from the Labour Force Survey shows that
temporary workers are one and a half times more likely
never to have been offered training by their employer



than permanent employees (45.2 per cent of temporary
workers compared to 29.9 per cent of employees
respectively). Access to learning is worse in the lowest-
paid sectors. For example, in the elementary occupations
and administrative and secretarial occupations where
they are concentrated temporary workers are even less
likely ever to receive training than permanent workers (25
per cent less likely and 22 percent less likely respectively).

Using data from the first seven waves of the British
Household Panel Survey (BHPS), conducted over the period
1991-7, Booth reached similar findings.? Compared to
workers on permanent contracts, the chances of female
workers receiving work-related training were 15 per cent
lower for those on seasonal/casual contracts, while male
seasonal/casual workers were 20 per cent less likely

to have received training. The OECD confirm that
temporary workers receive considerably less formal
employer-provided training than permanent workers

in 12 European countries.?
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It is often argued that temporary employment provides
workers with a route into permanent and sustainable
work. However, the evidence shows that for low-paid
workers there is a strong association between temporary
work and multiple spells of unemployment.

Secondary analysis of the Jobseekers Allowance (JSA)
claimant survey® found that people in temporary

jobs were over three times more likely to return early

to Jobseekers Allowance than those in permanent
positions. Within one month of obtaining a job, 4 per
cent of permanent workers returned to JSA compared to
14 per cent of temporary workers. Extending the threshold
to three months increased the numbers of early returners
to 12 per cent of permanent workers and 38 per cent

of temporary workers. The majority of temporary jobs

(75 per cent) ended naturally rather than as a result of
workers deciding to leave (and within both the one- and
three-month thresholds the figure was closer to 80 per
cent). The majority of people in non-permanent work
took those jobs because they could not find permanent
positions (74 per cent).

Similarly, a recent report from the House of Commons
Committee of Public Accounts?® found that 40 per cent

of people moving from JSA into work make a repeat claim
within six months, and that one factor contributing to
this trend is that 1.5 million people are in temporary jobs.
The Committee concluded that when people are only able
to gain short-term work, it contributes to benefit cycling
and may not help them out of poverty. Recent research
undertaken for the Joseph Rowntree Foundation has also
concluded that “the issue of people moving repeatedly
between work and unemployment is an endemic problem
in the UK... Entering work cannot provide a sustainable
route out of poverty if job security, low pay and lack

of progression are not also addressed.””



The OECD? has shown that in many European countries
there is evidence that workers in temporary jobs are
much more likely to move to non-employment than their
permanent counterparts. Their analysis concluded that
“even after using regression techniques to control for
differences in individual and job characteristics... up to
one-fourth of temporary workers are unemployed two
years later, indicating a far greater risk of unemployment
than is observed for workers in permanent jobs —and
an even larger share are still in temporary jobs. Since
employers provide less training for temporary than for
permanent workers, persons spending an extended period
of time in temporary jobs may be compromising their
long-run career prospects.” Similarly, when considering
progression into permanent employment through
analysis of the BHPS over several years, Booth et al*
found that among those employed in a seasonal or
casual job (where employment is highly insecure),
around 28 per cent of men and 34 per cent of women
became permanent. However, the median seasonal-casual
job duration before entering permanent work was 18
months for men and 26 months for women.

The Treasury®® have identified that that for some workers
in the UK there is a ‘low pay, no pay’ cycle, in which
workers move between low-paid temporary jobs and
unemployment. Their research showed that people in
low-paid work are more likely to be out of work in the
future, and that those who move out of low paid work
to unemployment are more likely to be low paid when
they find new jobs. Research undertaken for the Low
Pay Commission®' has also found that a large group

of minimum wage workers are part of a ‘low pay,

no pay’ cycle.

Those who find themselves in this cycle experience
outcomes that are comparable to those who are long-
term unemployed,® with very low chances of moving in
to permanent, better paid jobs. Spending extended
periods of time in temporary employment is therefore
likely to have a negative impact on an individual’s
longer-term prospects.

It is also very likely that those who find themselves in

this position will already be facing other sources of labour
market disadvantage. A range of research confirms that
young people, women (particularly after having children)
and workers from ethnic minority groups are more likely
to find themselves in low-paid, temporary jobs.??



It is often argued that introducing improved protection
for workers with ‘atypical employment status’ would
have an adverse impact on jobs. But the evidence does
not suggest that this would be the case.*

OECD analysis shows that there is no significant
relationship between labour market outcomes and
the extent of labour market regulation. As the authors
of an important study conclude:

“Our results suggest a yawning gap between the confidence
with which the case for labour market deregulation has
been asserted and the evidence that the regulating
institutions are the culprits. It is even less evident that
further weakening of social and collective protections
for workers will have significant positive impacts on
employment prospects. The effects of various kinds
of deregulation on unemployment are very hard
to determine and may be quite negligible.” *®

Micro-level economic evidence, considering how particular
regulations have affected the economy, also shows that
there is no clear relationship between regulation and
labour market performance. For example, prior to the
introduction of the minimum wage there was concern
that it would prompt knock-on wage increases for slightly
higher paid workers and would lead to a reduction in the
amount of work available across the economy. However,
there is no evidence of reductions in employment or
increases in unemployment arising from introduction

and uprating of the minimum wage in the UK, even
though it has increased in real terms and relative to
median earnings since 1999.3¢ Given the minimum wage
has not led to job losses, it is very hard to see how fairer
treatment for a small number of low-paid workers could
have significant economic effects.

It is also important to remember that the UK’s labour
market remains one of the most lightly regulated of any
developed economy. The OECD creates an index of
employment protection, which ranks countries by various
dimensions of protection from regulations governing the
dismissal process, notice periods, severance pay and
appeal procedures to regulations governing fixed-term
and temporary contracts and agency workers. According
to the index the UK was the third least protected of the
26 OECD countries in 2008 (after the US and Canada),
compared with the second lowest in 1990. Many other
countries with successful economies therefore have better
provisions in place to ensure fairer treatment for those

in precarious employment — economic success is not
incompatible with fair treatment.



Finally, improved protection for workers with atypical
status would also do nothing to prevent employers
retaining flexibility over how to deploy their workforces.
There are many ways in which businesses that experience
even the most extreme variations in supply and demand
retain flexibility among their staff teams, for example
through redeployment, overtime or making use of fixed-
term contracts. And when employers do need short-term
cover as a result of staff absence or holidays, improved
protection would do nothing to prevent temporary staff
being used —the only difference would be that temporary
workers would receive a fairer deal at work.

The evidence does not suggest that improved rights
for low-paid workers with atypical employment status
would have adverse economic impacts. In fact,
regulation could improve labour market performance,
by increasing workers’ opportunities for progression
and by encouraging the creation of better quality and
permanent vacancies. Both economic success and

fair work are possible.




Zoe has worked at home for around four years, packing small
items, such as screws, into blister packs. She has two children,
one below school age and one at school. Zoe was told that she
was a ‘worker’, so was eligible for the minimum wage (although
she was informed she could not qualify for maternity leave or for
sick pay). However, while she received a small pay increase after
the minimum wage Compliance Unit visited the company she
worked for, when she was interviewed Zoe was still earning only
£3.10 per hour (at the time the minimum wage rate was £5.35).
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“It was like harassment with
the work —I'd be up until 3am
getting the work finished.”

This was because the company paid her by a piece rate,
as opposed to the hourly rates received by staff working
in the factory. The low piece rates meant that it was near
impossible for Zoe to earn the minimum wage.

The main reason that Zoe worked from home was her
ill-health, and her perception that she wouldn’t have
received time off for hospital appointments in other types
of work. She also needed to be at home to look after her
baby herself, which additionally saved on childcare costs.
Working on site wasn’t a practical option for her:

“When I was ill I had to keep going to the hospital; ‘normal’
employment wouldn’t let me have time off.”

She was particularly ill around the time she was pregnant,
when she found that although homeworking had seemed
like a more flexible option, this was not always the case:

“It was like harassment with the homework —I'd be up until
3am getting the work finished — and they were phoning
two days after | got out of hospital.”

Zoe says the workers who are employed on-site do the
same job as her under far better conditions. As well as
receiving sick pay, holiday pay, maternity pay and leave
and an hourly wage, they get better equipment to work
with, such as proper scales so they do not need to count
out the screws.

Although she began working from home for health
reasons, Zoe now believes the home working has actually
made her health worse. She suffers from back pains,
caused by “sitting on the floor slouched over —the doctor
says don’t sit on the floor for six hours. You get back ache
and your legs ache.”

She has also found that she has had to work throughout
a serious health problem because she could not afford
to take the time off.

“l' had an eye infection which lasted for three months.
Everything was blurry, but | had to work through it because
I couldn’t get sick pay or income support. | did the work by

feel (as a result of her poor eyesight). Never any sympathy,
I was always expected to get the work done.”

This case study has been adapted from the National Group
on Homeworking’s (NGH) report: Subject to Status. NGH has
now closed.

]
Case study: key points

m Homeworker

m Packed screws into blister packs

m Paid a piece rate below the minimum wage

Had to work until 3am shortly after leaving hospital

No sick pay, holiday pay or maternity pay






Sara reports that the first agency she worked for (and

the one she spent the longest time with) was a small
operation when she was first placed, but that it has since
expanded significantly. The cleaning jobs she got through
the agency were mostly in private houses. All work was
paid at the minimum wage. Sara signed a contract in the
agency but was not given a copy. She was not aware

if there was entitlement to sick pay or pension. She was
not given holiday pay and was told by the agency that

if she went on holiday her job might be replaced.

At the beginning, especially, the hours were infrequent
and unpredictable:

“[At the start] everything was horrible. | have to wait for the
phone. They have some job for three hours — I do that and
after | wait about two weeks for the phone.”

She remembers that her income was £141 for the first
month and about £200 for the second. As she became
more established, the hours became a little more regular,
but the job remained precarious. Sara reports that she
and other staff were dropped from some jobs and
replaced with other cleaners. They were told this was
because the clients had complained about their cleaning,
although Sara has reason to believe that it was often
because the agency wanted to give work to someone
else who had recently joined.

Sara would have to travel, at her own expense, up to
one and a half hours between jobs. Sometimes she
would find no-one there when she arrived and, on
phoning her manager, be told that the job had been
cancelled. Other times she would be told by the client
that she wasn’t needed:

“l remember after Christmas time the lady was at home
and she said ‘sorry | called today and nobody was there,
I don’t need you.’ They didn’t pay me for this ... nobody
takes responsibility.”

Conversely, if a job came up or someone pulled out at

late notice, Sara would be called up — sometimes on the
day —and asked to provide cover, which would involve
travelling to the agency to get the key and then to the site.
For a while the cleaning job was Sara’s only source of work
and she was only able to get by because she had a niece
who put her up rent-free.

She reports that there were few training opportunities
through the agency work, although when she first started,
“the first three hours was [counted as] training. | work and
they didn’t pay me. They said that was training.”

Sara is keen to put her previous 25 years of professional
experience to use and to end her cycle of insecure
employment: “| would like to take a really permanent,
full-time job which doesn’t finish like some cleaning job
where some customer moves and you lose the work.”
The insecurity of her work causes her concern about
being able to plan for upcoming trips, expenses

and retirement:

“Sometimes | worry... | want to save some money for
a pension. Next year my son is going [to get] married.
They need money. | think about a nice holiday too. | have
to save money.”

Domestic agency cleaner
Minimum wage

No holiday pay

Working irregular hours

Problems with Working Tax Credit



Case study

Leon

Leon is a painter and decorator who has often been told that he is ‘self-employed’.

Leon now has his own private rented accommodation, after previously having had

to share with three to five others. In the last few years Leon has worked for a

number of contractors and agencies, on jobs lasting from three months to a year.

Only one of the jobs he has had provided Leon with a
written contract. He was paid at a fixed hourly or piece
rate, his company processed his pay (deducting tax) and
the work was directed by a manager. However, Leon has
not had access to sickness pay, holiday pay or pension
provision, and often has little advance knowledge of when
he will be working and for how long.

Leon has been working through his current employer
for seven months, but knows that the work could come
to an end at any time and with little notice:

“My contractor — I don’t know if he will tell me goodbye.
It’s winter time and, | don’t know, but maybe we’ll be off
for two weeks without work.”

This insecurity affects Leon’s ability to plan his finances.
He also finds it an affront to his and his co-workers’ hard
work and professionalism:

“I'would like a permanent contract between me and this
company. The employer is very happy with my job — we
are good workers. If they show respect for us they give us
a two to three-year permanent contract. That would
be fantastic for me.”

fair work coalition
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Leon reports that in his current job he often does not
know where he will be working from one day to the next,
there is no overtime rate for working weekends and no
remuneration for travel and other expenses, such as going
to the store to get materials for the work. The employer
does not provide training and will not cover the cost of the
construction training course that Leon is completing.

He reports that pay and conditions in his previous jobs
have varied widely. He has been paid at a very low rate
paid per flat painted and decorated, and has been on jobs
with no health and safety equipment or information.

|
Case study: key points
m Painter and decorator

m Often told he is self-employed

No sick pay

No training provided

No health and safety equipment
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Rebecca reports that yearly earnings for agency workers
could be less than half those paid to permanent, directly
employed workers doing the same job. Temps also had

to negotiate a complicated agency holiday booking and
payment system, which meant they were not always paid
their full leave entitlement. There was no entitlement

to a company pension, sick leave or maternity leave.

Rebecca reports that there was also a clear demarcation

between permanent and temporary staff in the workplace:

only permanent staff could use the staff car park or get
staff discounts on company products, for example.
Rebecca found she had to battle to get child-friendly hours
while permanent colleagues were granted the hours they
requested. Other examples of unfair practices included
managers asking only temps to work bank holidays and
threatening them with disciplinary action if they refused.

These conditions, alongside the heavily target-driven
culture (whereby not meeting targets would lead to being
put on a warning), created an uncomfortable and stressful
working environment for Rebecca and her agency
co-workers. Rebecca says that temps stayed in the job
because of the lack of opportunities elsewhere and
because “they dangled this bogus [permanent] contract

in your face constantly”.

Although agency workers were generally led to believe
that they would get a permanent contract if they worked
hard, Rebecca was told by a manager that there was little
point in her applying because she was on child-friendly
hours. Another manager also warned her off joining a
trade union because it would cause her to be seen as

a “troublemaker” and lessen the chances of her getting

a permanent post.

Although she joined the union anyway and it
subsequently proved an important source of support,
Rebecca reports that, in common with most other agency
staff, she generally felt “trapped” and “stuck” and that
working on an agency contract could be demotivating:

“You don't feel like you’re working for the company that
you’re working for because you'’re not, but you'’re expected
to behave in the same way as if you were directly employed
but you’ve got no incentive to do that.”

Rebecca found her health deteriorating and at times
struggled financially. When she tried to get a loan
to get through a sticky patch she was refused on the
basis that she was classed as a temporary worker.

All this took a psychological toll and Rebecca says it was
often difficult to come home from work and find the
energy to properly attend to her two children. She
struggled with “trying to remain positive for them”,
which was hard if “you’re feeling you'’ve got

no self-worth and are downtrodden and under pressure”.

This case study has been adapted from the full report of the
TUC’s Commission on Vulnerable Employment.

Call centre worker

Working on agency contracts for long periods
Pay was less than half that of permanent staff
No company pension, sick leave, maternity leave

Told she couldn’t get a permanent contract
because of her child-friendly hours
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Anton has done a variety of casual work both as a labourer and
distributor of promotional leaflets. All of this work has been paid
at or under the minimum wage with no holiday pay, sick pay or
pension provision. Anton has been living in hostels and private
rented accommodation, and is currently in a hostel sharing a room
with five others.
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Anton got work as a labourer through an employment
agency. Although work was generally available, Anton
would not know from one day to the next whether he
would be working, where, or for how long:

“In the evening when | was finishing work the agency
manager would tell me: tomorrow you go and do this
or he would tell me tomorrow morning wait for a call.”

The agency did not provide any health and safety
equipment, information or training. Anton often worked
without boots and had to use cement drills, without
goggles, despite not having used them before: “I felt the
risk every time.” The conditions for casual staff on the
building sites contrasted with those of permanent staff:

“.. they were equipped, had a leader on the site... If we had
a problem there was nobody to ask... They were better paid
and not doing the jobs we had to do... They knew when they
were allowed a break. We didn’t know — we were having
a break when we were too tired.”

Anton says he always felt the work might come to an end
at any point. In the end, the agency stopped calling Anton
after he had said he could not continue to do a job which
required him to lift and carry large, heavy plaster and glass
boards on his back.

After the labouring work came to an end, Anton was able
to get casual cash-in-hand work as a leaflet distributor,

a job he took on more than one occasion as a stop-gap
when he was unable to find other work. The work was
unreliable: “Sometimes there would be no work... the
business owner would say ‘I cannot pay you today, come
tomorrow’.” Employed on a casual basis along with several
others, Anton would stand in the street, sometimes with

a promotional board, giving out leaflets to passers-by for
four hours a day.

The insecurity of the labouring and leafleting work caused
Anton several practical difficulties:

“I had to be careful with my money all the time. The
money that | have might be the last pay | get. It was not
comfortable.”

He frequently had to cut back on food bills and was
sometimes unable to afford rent: “| had to ask the landlord
to wait for payment. | had to do that many times.” The
casual nature of the work meant he was refused access

to credit by his bank, and he was unable to save or plan
ahead for a holiday or anything else.

The insecurity of the work made Anton worry about what
would happen if he got sick and about how he would
provide for his old age.

He has now managed to get a part-time position editing

a website for a charitable service, and hopes eventually

to become a freelance web developer. Anton reflects that
his experience of low-paid insecure employment damaged
his self-esteem, his relationships and his future prospects:

“... the lack of information about work and payment led
to low self-esteem for a while. It influences all your life...
I'think this kind of work puts you in a trap. | was not able
to envisage my future. | started to think day by day ... It’s
difficult to establish connections, relationships when you
live day by day.”

]
Case study: key points

m Labourer and distributor of leaflets

m Paid at or under the minimum wage

m No holiday pay, sick pay or pension provision

m No health and safety equipment, information
or training

m Finds it difficult to plan financially



Workers in temporary and insecure jobs are at high risk
of persistent poverty. People in this position are faced with
large variations in their weekly incomes, poor working
conditions and limited access to training and progression
routes. They are likely to have poorer health as a result

of their work and to cycle between unemployment and
low-paid jobs —further reducing their longer-term
employment prospects.

As the case studies in this report show, the employment
status loophole is a key reason behind the ongoing
existence of such insecure work, denying some of the
very worst off workers the most basic of protections and
making it even less likely that they will progress to better
jobs. The evidence also makes clear that introducing new
legal protections for these workers would not have
adverse economic effects, only positive outcomes

for working people and their families.

There is therefore a strong need to modernise the law

on employment status to ensure that it accommodates
the UK’s increasingly diverse and flexible forms of
employment relationship. If the law is not updated
further, those whose jobs are restructured, who need
to work flexible hours or who cannot find full-time,
permanent work will face increasingly high risks

of reduced protection at work.
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The Employment Relations Act 1999 gives the Secretary of
State the power to introduce regulations conferring some
or all employment rights to categories of workers who do
not currently benefit from them. While this power has yet
to be used, it has the potential to provide all workers with
the same range of statutory employment rights and to
remove the confusion over who qualifies for which rights.
The Government needs to introduce a new single and
inclusive definition of who is a worker —which provides

a full employment rights entitlement.

There should also be a statutory presumption that
employment rights apply to all workers. This would
mean that employers wishing to classify workers as
‘self-employed” would have to prove that they these
individuals were truly running their own businesses
on their own account.

As a step towards reducing the working poverty
experienced by those in the most insecure work, change
is needed now. The Government needs to act to make
fairness at work a reality for all working people.
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