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Appendix One: counting disability-related absence
separately

This section contains the relevant pages from the policy negotiated by the FDA with
the Crown Prosecution Service.

1. Introduction

The CPS is committed to the fair and flexible treatment of those employees with a
disability and compliance with its responsibilities under the Equality Act 2010, and
as part of the Health, Wellbeing and Attendance strategy, the application of the
departmental Managing Attendance Policy towards disability-related absences has
been developed to improve the support provided to disabled employees.

This policy should be applied when managing absence that is directly attributable to
an employee’s disability. Under this policy, no disability-related absence shall count
towards a trigger point under the procedure for dealing with non-disability related
absences, and therefore no Attendance Improvement Notices should be issued in
respect of disability related absences.

To enable this policy to work effectively, there needs to be greater emphasis on
employees and their line managers working together to remove barriers to attendance
at work. This will involve open, honest and constructive conversations which are
essential to ensure all the help needed to return, or continue, to work is identified and
put in place at the earliest opportunity.

This policy supports the delivery of CPS Values, in particular that we will be honest
and open and we will treat everyone with respect, by providing a transparent process
based on open dialogue, where employees experiencing disability-related absence
will be treated fairly and with dignity.

2. Scope

This policy will apply to employees with a disability as defined by the Equality Act
2010.

A person has a disability for the purposes of the Act if he or she has a physical or
mental impairment and the impairment has a substantial and long-term adverse effect
on his or her ability to carry out normal day-to-day activities. Further information on
defining disability is provided at Annex D.

Sickness absence and disability discrimination 22


http://workspaces/sites/hr/100002/Pages/Policy/Policy%20Text.aspx?PID=154&Topic=Attendance%20Management
http://workspaces/sites/hr/100002/Pages/Policy/Policy%20Text.aspx?PID=154&Topic=Attendance%20Management

Trades Union Congress

>
2
0
bt

TuC

3. Reasonable adjustment discussions between the line manager and
employee

As soon as a line manager becomes aware that an employee they manage has or may
have a disability, they should discuss with that employee whether he or she requires
any reasonable adjustments to enable them to work effectively in their role. The line
manager should not wait until the employee experiences any difficulties or is absent
to have these discussions, unless it is these difficulties or absence that first makes the
manager aware that the employee has, or may have, a disability.

As part of the reasonable adjustment discussions the manager and employee should
discuss whether the disability is likely to affect the employee’s attendance and, if so,
with the help of the HRA, explore what help and support, including any necessary
reasonable adjustments, are required to assist the employee to give regular and
effective service. The manager should be proactive in identifying reasonable
adjustments (see “How to: make reasonable adjustments for employees with a
disability” guidance), and consider any suggestions that the employee may make
themselves. It is the responsibility of the manager to decide whether any adjustments
are necessary and reasonable, and although Occupational Health (OH) advice will
not necessarily be needed in every case, managers may seek OH advice where the
case is complex or there are any disagreements about whether the suggested
adjustments would be effective, or where the line manager is unsure of what
adjustments may be appropriate.

Where it is identified that an employee’s attendance might be affected by their
disability, the manager and employee should discuss what the likely level of absence
might be and determine an appropriate Consideration Point (see below). In
estimating this, the manager should consider:

o the employee’s previous absence record, as past absence might indicate the likely
level of future absence; and

o the stability of the condition, for example the possibility of temporary fluctuations
due to a change in treatment or circumstances.

Employees are encouraged to seek advice from the Disabled Staff Network (DSN),
Departmental Trade Union (DTUS) or Human Resources Advisor (HRA) when
determining a consideration point.

Line managers should seek advice from the HRA in determining a Consideration
Point and may also find DSN and DTUS input helpful.

All reasonable adjustments should be reviewed regularly and at least on an annual
basis.

4. Consideration Point

Determining what is a reasonable level of absence to support a disability is not an
exact science. In deciding what the consideration point should be line managers
should take account of the absence record and stability of the condition, as referred to
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above. They should also consider what is reasonable for the Department to support in
the individual circumstances: the line manager will have to take a view, supported by
the HR Advisor, on what level of absence can be supported by the business, taking
account of the impact upon the business’ ability to deliver its service effectively.

To ensure that disabled employees are never disadvantaged when compared with
their non-disabled colleagues, the level of the consideration point should not be less
than the minimum trigger point set out in the Attendance Management policy. It
should be determined based on the information available and through discussion with
the employee. Managers are not expected to initiate formal assessments to form that
view and should normally accept a diagnosis by the employee’s GP if it is available.
Where this is not possible, for example where the case is complex, there is
disagreement, or the line manager is unsure, the case should be referred to

Occupational Health for advice if this has not already been done. Occupational
Health will be able to advise on whether the employee’s condition has stabilised if
this is not clear, the effects of treatment etc., and be able to advise on reasonable
adjustments that should be considered to maximise the employee’s attendance.

Managers should, however, recognise that in some cases the likely level of absence
may be unpredictable, for example, progressive conditions may have a differing
impact upon attendance over time, or some employees may experience occasional
“flare-ups” at unpredictable times from conditions which are normally managed and
do not affect attendance. Therefore managers must review the likely level of absence,
reasonable adjustments, and consideration point, whenever circumstances change,
and be prepared to be flexible in how they manage such cases.

For details on what happens when a consideration point is reached or exceeded,
please see section 11.

5. Reporting disability-related absence

Where an employee is absent due to disability-related reasons, they should report
their absence to their line manager as per the managing attendance process.

6. Identifying disability-related absence

An absence will be considered disability-related if, had it not been for the disability,
the absence would have been unlikely to have arisen. In many cases this may be self-
evident, but some cases may be more ambiguous or complex. Where there are
complexities, disagreements between the line manager and employee, or the line
manager is unsure, OH advice may be sought. Ultimately, the decision as to whether
an absence will be considered disability-related will be made by line management,
taking into account all available information and advice e.g. OH advice, GP advice,
employee representations etc.

As soon as a disability is identified, the line manager and employee should agree a
consideration point.
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7. Recording disability-related absence

Where an employee’s sickness absence is related to their disability, it should be
recorded as a disability related absence. Managers will need to enter the disability
related absence on iTrent in the same way as other absences, however, in addition,
they should indicate that the absence is disability related by ticking the “disability-
related absence” tick box.

In cases where the employee is absent solely due to waiting for reasonable
adjustments to be implemented, and would otherwise have returned to work, the
absence should not be recorded as sickness absence but should be recorded as
Disability Special Leave (see Section 15).

8. Non disability-related absences

If an employee has absences that are unrelated to a disability they should be managed
in accordance with the procedure for managing non-disability related absence set out
in the Attendance Management Procedure.

9. Keeping-in-touch

Where an employee is absent for disability-related reasons, keeping-in-touch
arrangements apply as per the normal attendance management process. For further
information on keeping-in-touch, see the “How to: Keep in Touch with the
Employee” guidance booklet.

As soon as it is known that the absence is for disability related reasons, the line
manager and employee should agree a consideration point.

10. Return-to-work discussions

The line manager should hold a return-to work discussion with the employee upon
their return from absence, as per the standard managing attendance process. This
should include discussions on reasonable adjustments and whether any further
support is needed to assist the employee in remaining at work.

Where a consideration point has not already been set, the line manager and employee
should agree a consideration point.

11. Disability-related absence - first review

Where disability-related absence reaches the consideration point, a formal disability
related absence review should be conducted. The line manager will invite the
employee, in writing, to the meeting to discuss the absence, any further support
needed and review and inform the employee if the level of absence cannot be
sustained. Employees have the right to be accompanied by their trade union
representative or workplace colleague at the meeting. Details of arrangements for the
review meeting are set out in Annex B.
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The aim of the review is to explore ways to help the employee maintain their
employment whilst ensuring the business is able to deliver its services effectively. At
the meeting, the employee and line manager should discuss whether the reasonable
adjustments in place are working or whether any new adjustments may be needed in
order to restore regular and effective service or secure a return to work. The line
manager should also review whether there have been any temporary fluctuations that
may have distorted the level of absence.

The line manager should establish whether the reasons for the consideration point
being reached or exceeded and the consequent effect on the business, justify
tolerance of the higher level of absence. In the case that the employee may need
further absence, but a return to work is foreseeable and they are likely to provide
regular and effective service upon their return, a reasonable adjustment might be to
review/extend the consideration point further. Each case must be decided on its own
merits and based upon what is reasonable.

Where, considering all of the evidence available, including OH advice, the manager
determines that continued absence at the current level cannot be sustained, the
manager should provide the employee with a “written notice of expectation of
attendance” which sets out the standard of attendance that the business requires in
order to effectively deliver the service; the help, support and reasonable adjustments
that will be provided to help the employee achieve the standard of attendance
required; and warns that continued absence at an unsustainable level may require a
second review (see section 12). The notice should set out that the manager and
employee will meet again within three months to review the progress if the absence
continues at a level which cannot be sustained or, if after some improvement, there is
deterioration in attendance which cannot be sustained, within 12 months of the
written notice.

The employee may be notified of the outcome at the end of the formal meeting, and
in any event, in writing within five working days of the meeting after the manager
has had an opportunity to assess the information presented.

An employee who receives a “written notice of expectation of attendance” must
always be notified in writing of the right of appeal and the appeals process. An
employee who decides to appeal must do so within ten working days of receiving the
notification. Any appeal will be raised and dealt with in accordance with paragraphs
169-179 of the Attendance Management Procedures.

A Written Notice of Expectation of Attendance should not be issued where a
consideration point has not previously been set. In these circumstances, the review
will focus on what support the line manager can provide to the employee and any
reasonable adjustments that can be implemented to help the employee achieve the
level of attendance required, including the setting of a consideration point.

To enable the employee to demonstrate an improvement in their attendance level,
any reasonable adjustments implemented at this stage to help support the employee
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to achieve the required level of attendance must be allowed to take effect before
consideration is given to taking formal action.

Attendance should continue to be monitored and where attendance does not improve
to a satisfactory level, a disability related absence review should be held to discuss
the absence, any further support needed and review and inform the employee if the
level of absence cannot be sustained.

12. Disability-related absence - second review

Where disability-related absence continues at a rate which cannot be sustained, or if,
after some improvement, there is deterioration in attendance within the 12 months of
the written notice of expectation of attendance being issued which cannot be
sustained, the manager will conduct a second review meeting. Employees have the
right to be accompanied by their trade union representative or workplace colleague at
the meeting. The arrangements for review meetings are covered in Annex B.

Managers must have acted upon any recommendations from the first review meeting,
such as implementing reasonable adjustments, before conducting a second review
meeting.

The line manager will need to obtain and consider up-to-date information about the
disability-related absence, including an up-to-date assessment from OH.

As with the first review meeting, the aim is to explore ways to help the employee
maintain their employment whilst ensuring the business is able to deliver its services
effectively. The line manager and employee must further explore whether any further
help, support or reasonable adjustments will help the employee to return to work
and/or provide regular and effective service.

Where, considering all of the evidence available, the manager determines that
continued absence at the current level still cannot be sustained, the manager should
provide the employee with a “final written notice of expectation of attendance”
which sets out the standard of attendance that the business requires in order to
effectively deliver the service, and the help, support and reasonable adjustments that
will be provided to help the employee achieve the standard of attendance required.

Should the final review stage be reached, the employee’s overall attendance record
(i.e. all non-disability related and all disability related absences) will be considered
when determining whether the business can sustain the level of absence and this
needs to be made clear to the employee at this stage. Therefore the notice will make
it clear that in the final stage, all absences will be considered when determining
whether the employee is likely to return to work within a reasonable timescale or
provide regular and effective service over a prolonged period. This will provide an
overall picture of the employee’s record of absence at the final review stage which
will assist the manager in determining whether the pattern of absence may be
sustainable.
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The notice should set out that the manager and employee will meet again within an
agreed timescale (normally three months) to review the progress. The employee
should also be informed that if the absence level continues or there is no sustained
return to work, a final review meeting will be held to determine the likelihood of
improved and sustained attendance/return to work and the employee’s capability to
meet the requirements of their job. It should also be pointed out that this could
potentially lead to their dismissal.

An employee who receives a “final written notice of expectation of attendance” must
always be notified in writing of the right of appeal and the appeals process. An
employee who decides to appeal must do so within ten working days of receiving the
notice. Any appeal will be raised and dealt with in accordance with paragraphs XX
of the Attendance management Procedure.

13. Disability-related absence - final review

Following a second review, where the level of absence continues to be unsustainable
and the line manager has serious concerns that the employee will be unable to return
to work and carry out their full duties within a reasonable and acceptable timescale,
or offer regular and effective service over a prolonged period, a final review must be
held.

Prior to a final review meeting being held, the employee should be referred to
occupational health for an up to date assessment and advice. The line manager should
write to the employee, confirming that the level of absence is unsustainable and that
they are being referred for an occupational health assessment. They should also be
advised that OH will be asked as standard to consider whether ill-health retirement
would be appropriate in the circumstances.

The aim of the referral is to seek advice from an occupational health advisor as to the
prospect of a return to work within a reasonable and acceptable timescale or, in the
case of short-term intermittent absences, the prospect of the employee being able to
provide regular and effective service over a prolonged period. The referral should
also seek to identify whether any further reasonable adjustments could be made that
would enable the employee to return to work in a reasonable timescale or provide
regular and effective service over a prolonged period. In addition, occupational
health should be asked to confirm whether ill-health retirement would be appropriate.
Following the referral, the line manager should produce a case-management
summary, which will include the up-to-date OH advice.

Where occupational health advise that there is little prospect of the employee
returning to work within a reasonable and acceptable timescale, whether on full
duties or with reasonable adjustments in place, or there is little prospect that they will
be able to provide regular and effective service over a prolonged period due to their
medical condition, including with reasonable adjustments in place, the employee will
be invited to a final review meeting. This meeting will be held by a manager at the
requisite level of authority (Annex C). Employees have the right to be accompanied
by their trade union representative or workplace colleague at the meeting. The
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arrangements for review meetings are covered in Annex A. Where ill-health
retirement has been considered appropriate by OH, see section14.

The purpose of the meeting is to allow the employee the opportunity to provide
further evidence to help make the decision as to whether dismissal will be the most
appropriate course of action, or whether any further support or adjustments will
enable the employee to restore their attendance within a reasonable timescale.

The meeting will consider the Case Management Summary and any evidence
submitted by the employee, and the decision will take into account:

o the overall attendance record;
o the report from OH;
o An explanation of the absence by the employee

o based on advice from the OH, the likelihood of an improved attendance record in
the future (in the case of short term sickness absence) or the likelihood of a
return to work in the foreseeable future (in the case of long term sickness
absence)

o the effect of the absence upon the Department’s ability to deliver an effective
service

o any further reasonable adjustments that will help to restore the employee’s
attendance within a reasonable timescale, including options for redeployment;
and

e opportunities given for improvement and actions taken to date to both support the
employee to restore their attendance and inform the employee of the
seriousness of continued absence(s)

The manager conducting the meeting should be satisfied, from all of the evidence
and advice from the HR Advisor, that no alternative option, through further
reasonable adjustments (including a change to work duties, where appropriate), is
likely to enable the employee to return to work within a reasonable timescale or
enable them to provide regular and effective service over a prolonged period, before
deciding that dismissal is the most appropriate course of action. Where the manager
considers that dismissal is the most appropriate course of action, the manager may
dismiss the employee with notice on the grounds of capability, confirming this
decision in writing.

Where an employee is dismissed under this procedure, the Department will
determine the level of compensation payable to them under the Civil Service
Compensation Scheme, following the guidance on Compensation on Dismissal for
Inefficiency.

The letter setting out the decision to dismiss must set out the level of compensation
to be paid, and advise the employee of their right of appeal.
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14. lll-health Retirement

The process for ill-health retirement is contained in the Attendance Management
Procedure.

15. Disability Special Leave

Disability Special Leave is a form of special leave with pay, available to disabled
employees who need to be absent because they are undergoing assessment, treatment
or rehabilitation for a disability-related condition which cannot be undertaken outside
normal working.

In addition, if an employee is awaiting a reasonable adjustment and cannot therefore
undertake their normal duties, alternative employment on a temporary basis must be
considered, so the disabled employee is not disadvantaged while waiting for
reasonable adjustments to be implemented. However, where this is not possible,
Disability Special Leave may be granted until the reasonable adjustments are
available. Where the employee is absent solely due to waiting for reasonable
adjustments to be implemented, and would otherwise have returned to work, the
absence should be recorded as Disability Special Leave.

Disability Special Leave is not the same as sickness absence and does not count for
the purposes of managing attendance.

Appendix two

The Unison model disability leave policy

The UNISON model Disability Leave policy
1 Introduction

11 The purpose of this agreement is to provide disabled employees with
reasonable paid time off work for reasons related to their impairment.

1.2 This agreement covers all disabled employees of [THE EMPLOYER] (see
section 5) and sets out what disability leave is available and the procedures for using
it (see section 6).

13 This agreement complements, but is not restricted by, other equal
opportunities policies and agreements, including [LIST OF RELEVANT
POLICIES].

2 General Principles

2.1 Disabled people face discrimination and disadvantage in the workplace and
society. The skills and experience of disabled employees are highly valued and
UNISON and [THE EMPLOYER] are committed to supporting disabled employees
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by removing access barriers, tackling discrimination that they face, and
implementing best employment practice.

2.2 [THE EMPLOYER] and UNISON are committed to resolving any issues
relating to disabled employees by negotiation and agreement where possible, and
avoiding recourse to Employment Tribunals.

2.3 In accordance with the Disability Discrimination Act 1995 (DDA 1995)
[THE EMPLOYER] will not discriminate against disabled employees but will
consider and accommodate their needs as far is as reasonably practicable.

2.4 In accordance with the Disability Discrimination Act 2005 (DDA 2005)
[THE EMPLOYER] will work actively to eliminate discrimination against and
harassment of disabled people, promote positive attitudes to disabled people and
encourage disabled people to participate in public life.

3 What is disability leave?

3.1 Disability leave is paid time off work for a reason related to someone’s
disability. It may be for a long or short period of time, and may or may not be pre-
planned (see section 6).

3.2 The law says that all disabled employees are entitled to ‘reasonable
adjustments’ where the physical working environment or practices place the disabled
person at a substantial disadvantage compared with a person who is not disabled.

3.3 Disability leave is a ‘reasonable adjustment’ under the Disability
Discrimination Act, and is in accordance with good employment practice as
recommended by the Disability Rights Commission. However, not all disabled
employees will necessarily need to take disability leave.

3.4 Disability leave will not be included for the purposes of assessing
performance, promotion, attendance, selection for redundancy, and similar issues.
To do so might discriminate against the disabled employee.

35 There is no maximum duration of disability leave. However with advice
from Occupational Health and in consultation with the employee, UNISON and other
relevant parties it may become clear that the employee is not be able to return to their
previous job. In this case other reasonable adjustments include redesigning the job,
retraining and redeployment, will be considered. Where no other option is possible
consideration will be given to ill health retirement.

4 Disability leave and sick leave

4.1 Disability leave is distinct from sick leave, and includes time when an
employee is well but absent from work for a disability-related reason.

4.2 If an employee is on sick leave and it becomes clear that they now qualify
for disability leave, they will be transferred onto disability leave.

4.3 If time off work due to ill health is for a reason not disability-related, then it
will be recorded as sickness absence.
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44 A high level of sickness absence for an employee may be a result of a
disability. This possibility will be investigated and may trigger a change in the
person’s status to being disabled. Any absences that are disability related will be
reclassified as disability leave.

5 Who is entitled to disability leave?

51 All employees who are disabled using the definition in the Disability
Discrimination Act 1995 are entitled to disability leave.

5.2 The DDA 1995 defines disability as “a mental or physical impairment that
has a substantial and long-term effect on a person's ability to carry out normal day-
to-day activities”. ‘Long-term’ typically means 12-months or more, and HIV
infection, cancer, and multiple sclerosis are included from the point of their
diagnosis.

5.3 People who have had a disability in the past but no longer have one, still
qualify as disabled under the DDA and are entitled to disability leave for disability
related absences.

54 Disabled employees may choose to inform [THE EMPLOYER] and
Occupational Health that they are disabled. While this is not obligatory, it is
recommended that they do so to facilitate making reasonable adjustments. This
information will be kept confidential.

6 Disability leave procedure

6.1 The effect of an impairment depends on the individual and their
circumstances. To accommodate this requires some flexibility, so employees may
take planned disability leave or unplanned disability leave.

6.2 Disability leave is one of a range of possible reasonable adjustments, also
including working from home and flexible working.

6.3 Where disability leave is needed, agreement must be reached on the
approximate number of days and approximate date of the leave. This may not be
exact but will help in planning service delivery.

6.4 Planned disability leave is agreed in advance. It may be a number of
individual days each year that a disabled person needs to take off. Typically this
would be for treatment, rehabilitation or assessment related to their disability. It
may also be a longer block of time needed for a specific reason, as indicated in 6.4.3.

6.4.1 The procedure for agreeing planned disability leave is as follows:
6.4.1.1 First stage

The disabled employee will meet with their Manager on a confidential,
individual basis and discuss what reasonable adjustments they need, and the effect of
their disability on performance objectives. Employees may choose to be
accompanied by a union representative.
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6.4.1.2 If agreement cannot be reached then the procedure goes on to the second
stage.

6.4.1.3 Second stage

Further evidence and advice will be sought before a formal meeting.
Information will be sought from other parties to help determine what constitutes a
reasonable adjustment in the specific circumstances. This will include some or all of:

. A GP or specialist’s report (with the employee’s consent)

. A report from Occupational Health (with the employee’s consent)

. Other information from the employee

. Advice from Human Resources

. Consultation with a UNISON representative

. Advice from the Disability Employment Advisor at the local Job Centre Plus

6.4.1.4 A meeting will then be held that will include the employee, the manager, a
representative from Human Resources, and a trade union representative. All the
evidence will be circulated to attendees prior to the meeting.

6.4.1.5 The following issues should be considered:

. Is the employee disabled under the DDA?

. the effectiveness of the proposed adjustment

. the practicability and cost of the proposed adjustment

. the resources of [THE EMPLOYER] and other financial assistance available

(for example, Access To Work funding).

6.4.1.5 The impairment itself (as opposed to its effect) should not
be considered, as it may be discriminatory to do so.

6.4.1.6 If agreement still cannot be reached then the employee
has the option of utilising the grievance procedure.

6.4.2 Some examples of reasons for planned disability leave include (but are not
limited to):

. Hospital, doctors, or complementary medicine practitioners appointments

. hospital treatment as an outpatient

. assessment for such conditions as dyslexia

. hearing aid tests

. training with guide or hearing dog

. counselling/therapeutic treatment
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. recovery time after blood transfusion or dialysis treatment
. Physiotherapy (sessional or residential)

6.4.3 A longer block of disability leave might be also be appropriate. This could be
so that a newly disabled employee can make changes inside and outside of work;
while physical or environmental adjustments are being made to an employees work
environment; or if an employee has to undergo a more prolonged period of treatment,
rehabilitation or recuperation.

6.4.4 Some examples of longer disability leave include (but are not limited to):
. a period of time off work while reasonable adjustments are made at work
. an operation, and recuperation and rehabilitation afterwards

. time while the employee is suffering from depression, stress, or mental
illness

. a phased return to work of period of time off work for a newly disabled
employee.

6.5 Unplanned disability leave covers disability-related absences that may
previously have been recorded as sick leave. Not to separate disability leave from
sick leave may discriminate against disabled workers.

6.5.1 These will be recorded in the same way, but separate from, the sickness
absence procedure, and clearly identified as disability leave.

7 Review of planned disability leave

7.1 Where disability leave is agreed, it will be reviewed on an annual basis to
assist in planning. These reviews will be supportive, and will not used to pressure
employees into taking less disability leave than they need.

7.2 Staff who become disabled, or whose impairment or circumstances change,
may request a review of their disability leave (or other reasonable adjustments) at
any time.

8 Other Issues

8.1 If an employee is on disability leave for more than two weeks, their manager
will brief them on their return to work of any changes that have occurred while they
were off. In addition job advertisements, internal newsletters and similar materials
will be sent to them in an accessible format so being on disability leave does not
disadvantage them.

8.2 Consultation will take place at a local level about the impact of a member of
staff taking disability leave, and if necessary centrally funded backfill will be
provided.
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8.3 Time spent on disability leave is counted as continuous service for all
contractual benefits, including accruing annual leave, sick leave, pension rights and
bonus.

8.4 Medical information about employees will be kept strictly confidential
unless they agree to disclosure. Its use will conform to Part 4 of the Information
Commissioner’s Data Protection Act Employment Practices Code (Information about
Workers’ Health).

8.5 The amount and duration of planned and unplanned disability leave will be
recorded when it is actually taken, using the designated forms.

8.6 Appeals about the amount of disability leave allowed, on correctly following
the procedure, or on other aspects of this agreement will be dealt with under the
grievance procedure.

8.7 Abuse of the disability leave scheme is a serious disciplinary offence, and
will be dealt with under the disciplinary procedure.

Appendix three: the PCS model agreement

1. Introduction

1.1 (the employer) recognises that during their employment, staff may become
disabled through illness or accident. Also, it is recognised that those with existing
disabilities may undergo changes to their condition/impairment. In either case, it
may be necessary to change either the job done by an individual, the way the job is
done and/or to provide them with additional or different equipment and/or training.
Awareness training may also be required by managers and/or colleagues.

1.2. (the employer) does not view disability as a barrier to employment, or to
continued employment. Rather, they are committed to retaining staff who become
disabled, to retain their skills and abilities. They recognise that this is far better, for
themselves and the individuals concerned, than funding ill health retirements or
dismissals/resignations.

1.3. (the employer) accepts that in many cases sick leave is not an appropriate
response for individuals who need to undergo assessments and/or retraining. They
are committed to ensuring that, when an individual is fit for work, even if they are
not fit for the work they were previously doing, the individual will not be expected to
take further sick leave, but will be granted a period of ‘disability leave’.

1.4. Disability leave is a form of special leave with pay, which can be granted by
line managers, with the advice of Personnel or Occupational health services, as
appropriate. It should not initially be granted for a period of more than 3 months.
Disability leave can be granted retrospectively.

2. Aims of the Scheme
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2.1.  The aims of the disability leave scheme are:

2.1.1. toenable (the employer) to retain the skills and experience of staff who
become disabled or who’s condition changes during employment.

2.1.2. to enable staff who become disabled or who’s condition changes during
employment to concentrate on dealing with changes in their life without the added
concerns of sickness absence or the threat of reduced pay or job loss.

2.1.3. toallow a period of time when there are no pressures to administer sickness
absence management, to permit proper assessment and the procurement of necessary
equipment and/or training, or to allow for the identification of a suitable alternative
post.

2.1.4. to be proactive in the management of absence, by looking at the underlying
reasons for it and ensuring that staff are given the earliest opportunities to return to
work and/or to be reclassified as not absent on sick leave.

3. Part-time working

3.1. In certain cases, individuals are able to return to work on a part-time basis far
earlier than they could return to full-time employment. In such circumstances,
disability leave could be granted, to cover those periods when the individual is not
able to work. This can be done for a set period of set hours, or for a gradual re-
introduction to full-time work.

4. Length of disability leave

4.1.  The length of disability leave required will vary from case to case, depending
on the situation.

4.2.  There is no maximum period for disability leave, but it is considered that
periods in excess of 12 months would be exceptional.

4.3. Initially, disability leave should be granted for a period of up to three
months. This should be reviewed throughout the period and extended as necessary.

4.4, The aim of the scheme is to allow ‘such time as is needed’, for the individual
and the employer to make the necessary arrangements to facilitate a return to work,
with any necessary equipment in place and any required training provided. It is this,
rather than any arbitrary limit, which should govern the length of disability leave
required.

5. Effect on other terms and conditions, including pay

5.1. Disability leave is a form of paid special leave. As such, all time spent on
disability leave will be treated as reckonable service for annual leave, incremental
progression, pensionable service.

5.2. If a report falls due within a period of disability leave, the report will be
written as if the individual had been in service and performing at the same level as
before they commenced disability leave. The only exception to this will be where

Sickness absence and disability discrimination 36



Trades Union Congress

>
2
0
bt

TuC

performance had significantly deteriorated before the period of disability leave
commenced. In these circumstances, the report will take into account the effects of
the disability that led to the need for disability leave and will be adjusted to reflect
the performance of the individual before these effects came into being.

6. Defining ‘disability’

6.1.  Although the Disability Discrimination Act (DDA) has been one factor in the
decision to establish this procedure, it is not necessary for an individual to fully meet
the definition of disability within the DDA before they can be granted disability
leave. In particular, we would not expect an individual to have a ‘long-term’
impairment.

6.2. In this context, ‘disability’ is considered in relation to employment. Any
individual who is unable to continue to work in his/her current environment, using
processes which are used by the majority of employees can be considered as
‘disabled’.

6.3. The idea is to assess whether the individual could resume/continue work in
adapted premises or with special equipment, or by learning new skills (either for their
current post or another).

7. Triggering disability leave

7.1.  The need for disability leave may be triggered by:

7.1.1. anaccident or illness, including mental illness, resulting in disability;
7.1.2. deterioration of an existing disability;

7.1.3. long term, or frequent, absence resulting from disability;

7.1.4. deterioration of performance as a consequence of disability.

7.1.5. recognition by the individual that a problem exists;

7.1.6. an application for ill health retirement, where specialist employment advice
has not been sought;

7.1.7. concerns relating to health and safety.

7.2.  The decision to award a period of disability leave should be taken by the
individual’s line manager, in consultation with the individual. Advice may be sought
from OHS and/or personnel.

7.3.  Where an individual is refused an application for disability leave, they can
take a complaint through the normal grievance procedures.

8. Interaction between sick leave and disability leave

8.1 Disability leave differs from sick leave in that, when the individual returns to
work, changes will be needed either to the workplace, their duties, the equipment
and/or their working practices.
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8.2. Employees may start on sick leave, but should be transferred to disability
leave as soon as:

8.2.1. it becomes apparent that they have a longer term condition that will
necessitate some changes in the way their do their current job; and

8.2.2. they are ready to take part in the assessment process, to establish what
changes are required.

8.3.  Where there is a delay in establishing their suitability for disability leave,
perhaps because medical reports have to be called for, the start date of the disability
leave should be set retrospectively, to the point at which they would have been able
to return to the adapted environment.

9. Managing the scheme and minimising absence

9.1. The intention of the scheme is to allow for the return to work of the
individual, to a suitable post with necessary equipment and training, in the shortest
possible time.

9.2.  Appointing a Case Manager

9.2.1. When a case requiring disability leave is suspected or identified, a case
manager will be appointed. This will usually be the individual’s line manager. At
the line manager’s request, this task can be allocated to another individual of
equivalent or higher grade, either from within the workplace or from Personnel or
Equal Opportunities Unit. The individual may also request a Case Manager other
than their line manager. In such cases, discussions should be held, with the
individual, to establish the reasons for the request.

9.2.2. The Case Manager is responsible for liaising with the disabled person, their
Trade union rep, and any outside bodies that may be involved.

9.3.  Medical Advice

9.3.1. Medical reports may be called for, as appropriate, from:
the disabled person’s General Practitioner, or Specialist/Consultant;
the Occupation Health Advisers.

to determine whether Disability Leave is appropriate, which may include information
on the future prognosis of the condition.

9.3.2.  Such reports may, at the same time, make recommendations on possible
adjustments and fall within part of the assessment process below.

9.4. Assessments

9.4.1. Itisimportant that the Case Manager speedily makes arrangements for
suitable assessments. Out of these assessments will come recommendations of a
practical nature as to what can be done to assist the individual. They will also assist
in determining what period of disability leave might be appropriate.
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9.4.2. Assessments can be obtained from:

Disability Employment Adviser, through the local Employment
Service Jobcentre;

O Occupation Health Adviser, if suitably qualified,;

O An employment specialist from a local or national disability
organisation, specialising in the particular disability.

9.4.3. Wherever possible, the Case Manager should ensure that individuals do not
have to undergo a series of different medical checks and assessments. In selecting
who should carry out the assessment, the Case Manager will therefore need to
explain the background and ensure that a full report, with practical recommendations
will be forthcoming. It is not expected that one assessment should lead to
recommendations for further assessments by different people.

9.4.4. The assessment report should include:
Summary of current situation;
recommendations relating to the provision of any equipment;

recommendation about training, including timescales and sources of
such training;

recommendations on appropriate organisations or individuals who
can deliver the training;

areas of work, or posts, that would be suitable;
viability of return to current job;

any other adjustments, to premises or procedures that may be
required.

9.4.5. In considering assessments, and particularly in assessing the expectations or
by the individual of their own abilities, it should be remembered that a newly
disabled person may have a very low opinion of what they may be able to do. Until
they are made aware of the possible adaption, from a knowledgeable source, their
own assessment may be unduly pessimistic.

9.5. Implementation Planning

9.5.1. Following receipt of the assessment, the Case Manager should arrange a
meeting with the disabled person, to discuss an implementation plan for the
recommendations. This meeting may also involve the disabled person’s trade union
rep and others who will have responsibility for implementation of all or parts of the
plan. The plan should include time periods within which equipment, training etc.
should be delivered. Such meetings should be held in a convenient location, which
may not be the workplace.
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9.5.2. In cases involving absence for mental iliness, including stress-related mental
illness, depression and anxiety, consideration should be given to seeking to involve
the individual’s General Practitioner, or Mental health professional in these meetings.

9.5.3. Depending on the length of time involved and the nature of the case, it may
be necessary to convene further meetings to report on progress. The key purpose of
these is to maintain the impetus to deliver required changes and to keep the
individual informed on developments.

9.5.4. Written reports should be maintained for all such meetings, and copied to all
present.

9.6. Expected Outcomes

9.6.1. Itis expected that periods of disability leave will lead to one of the following
outcomes:

The employee is able to continue in their current job, with necessary
adaptations or equipment;

The employee is able to carry on in their current post following a
period of rehabilitation/training, to equip them with new skills.

Following assessment and consideration of all possible adaptations
and adjustments, it is agreed that the employee should be redeployed to a different
post/location/duties.

The employee is unable to fill any post on a full allocation. In such
circumstances, consideration will be given to the possibilities of a Supported
Employment placement.

It is accepted that there will be cases where it becomes obvious, at any stage of the
process, that a return to work of any kind is not feasible - or not desired by the
individual. In such circumstances, the normal processes for handling long-term
absence will apply. If an application for Il Health retirement is subsequently
refused, it will be open to re-assess the suitability of the case for disability leave.

10. Costs/Budgets

10.1.  (the employer) accepts that there will be cost implications in the operation of
the disability leave scheme. These costs are expected to be significantly less,
however, than funding the management and direct costs of long-term sick absence
and ill health retirements.

10.2.  In recognising that these savings will have impact on central budgets, the
funding of necessary adaptations etc. will be drawn from a central budget, under the
control of the (Departmental) Equal Opportunities Officer.

10.3.  (the employer) is committed to paying for any training, assessments, support
or other alterations or services that are not available through any schemes operated
by the Employment Service, or where reliance on such schemes would add
unacceptable delay to the resolution of the case.
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10.4. There should be no undue delays introduced into the resolution of a case for
budgetary reasons.

11. Redeployment to alternative posts

11.1. Itis recognised that, where Job Advertising is in operation, this may work
against the best interests of a disabled person seeking redeployment to an alternative
post, as managers may not prefer a disabled person to a pool of non-disabled
competitors.

11.2.  Itis therefore agreed that, once such a need for redeployment has been
established, all such vacancies will be initially offered to the individual on disability
leave. Provided that they meet the main criteria - or adaptations can be made to
enable them to met them, including additional training - and they express an interest
in the post offered, it will be allocated to them.

11.3.  Where such posts are at a pay level below that of the previous post, the
individual will retain their current pay and grading, including any allowances, and
pay progression will continue as if they still held the higher grade post.

Annex - additional points for agreement to include short-term
disability-related absence as disability leave.

1. Introduction

1.1 (the employer) realises that staff with certain medical conditions may
periodically require time away from work for tests or treatment, or for sickness
related to their condition. The employer accepts that it is not appropriate for this
time to be classed as sick absence and it will, instead, be classified as disability leave.

2. Length of disability leave

2.1. Short periods of disability leave (occasional days) may be granted to cover
hospital or other visits to medical specialists etc. for tests, treatment time and for sick
absences related to the individual’s medical condition.

3. Triggering disability leave

3.1.  Subject to medical advice, where necessary, line managers may allow
individuals to apply for occasional days to be classified as disability leave, where
there is sick absence related to an existing medical condition or a need for treatment
or tests related to the condition.

4. Managing short term absences

4.1. Certain conditions (e.g. arthritis, epilepsy, diabetes) can have variable effects
or may require occasional attendances for tests or treatments.
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4.2.  Where a medical practitioner has certified that an employee has such a
condition, absences required for sickness, tests or treatment related to the condition
will be recorded as disability leave and not as sick leave.

4.3. Such absences will not be counted towards any ‘trigger points’ or action
levels within any sickness absence management scheme. However, it must be
recognised that such absences are not free from all scrutiny: where the level of such
absences reach a point to cause concern, it shall be open for the line manger to refer
the details of the case to the occupational health advisers and/or Personnel section for
advice on how to proceed in line with the legal requirements of the Disability
Discrimination Act. The line manager should make the individual aware that this
action is being taken and any resulting advice received.

4.4, In certain circumstances, an individual’s medical condition can combine with
another illness, so as to delay their ability to return to work. For example, an
individual with asthma may take longer to recover from a heavy cold than someone
without asthma. Wherever possible, in such circumstances, the line manager and the
individual concerned will agree the amount of additional absence, related to their
pre-existing medical condition, and this amount of the absence period shall be
classified as disability leave, under these paragraphs.

Appendix four: an actual DL policy

The following agreement has been made between a major local government
employer and Unison and the NUT.

1. What is Disability Leave?

11 Where the effect of an employee’s disability results in an employee requiring
leave which is directly associated with their disability, this will need to be
accommodated as far as reasonable within the terms of the DDA.

1.2 Managers should always consider whether it is possible to reduce the extent
of disability related absence through reasonable adjustments. Section 6 of the DDA
specifically identifies the provision of leave as a reasonable adjustment where a
disabled person needs to be absent from work for “rehabilitation, assessment of
treatment”. (e.g. the routine assessment of hearing aids, hospital or specialist check-
ups including monitoring of related equipment or treatment).

13 Disability Leave does not apply to absence through sickness, whether it is
related to a disability or not, which is determined by either self-declaration or self or
medical certification.

2. Who does Disability Leave apply to?

2.1 Disability leave is not a right, as such each case will be considered on its
merits.

2.2 It will apply to employees who have completed the Equalities Monitoring
Form and declared that they have a disability. Otherwise the Council would not be
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obliged to consider making adjustments and adaptations. The HR service will be able
to advise managers whether an employee is eligible.

2.3 Employees who have had a disability in the past but no longer have that
disability will be able to apply for disability leave for follow up appointments related
to their disability (e.g. check ups or ongoing assessments to ensure that treatment has
been effective).

3. What are legitimate reasons for requesting Disability Leave?

3.1 an employee requesting disability leave is not ill but needs to have time off
for a disability related reason. The following are some examples of disability related
reasons but is not an exhaustive list. All of these must be related directly to the
employee’s disability

. specialist hearing or sight examinations

. assessment for diabetes, HIV, dyspraxia

. training with a guide, hearing or companion dog

. training in the use of specialist pieces of equipment

. training in the use of Braille, Moon, signing, lip reading, deaf/blind manual
. counselling or therapeutic treatment e.g. relating to a mental illness

. recovery time after a blood transfusion or dialysis

. physiotherapy either sessional or residential

. to allow time for adjustments or adaptations to be made.

4, How does an employee request Disability Leave?

4.1 if an employee wishes to take disability leave they should in the first instance

seek approval from their manager

4.2 Leave can be requested for a single day or a series of individual days
depending on the circumstances

4.3 If the manager requires clarification they should arrange to meet with the
employee to discuss the request

4.4 The manager may seek advice prior to responding from their Directorate HR
team and the Equality Employment Officer

4.5 In normal circumstances, a manager will be expected to grant the request for
disability leave, unless there are objective operational reasons for refusing the request

If their request is refused, the employee can refer the matter to a representative of the
Network for Employees with a Disability or the HR Manager, Disability
Employment Lead.
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