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Introduction

A popular and traditional image of temporary agency workers or ‘temps’ is of workers engaged in short-term placements, often in support functions, with little or no commitment to the organisation.  The results of this TUC survey revealed a very different picture however; most of the agency workers represented in the survey could not be described as ‘casual’ workers, they were often engaged in one assignment for quite lengthy periods and worked alongside directly employed staff in the same type of work.  

The survey revealed that while agency workers are increasingly likely to be engaged in the same or very similar work as directly employed workers, they frequently receive worse pay and conditions.  In effect, agency workers are discriminated against in the workplace on the grounds of their employment status.   In the absence of legal protection afforded to other groups that make up the flexible workforce such as part-time and fixed –term contract workers, this discrimination continues to take place but is completely unacceptable. While progress to implement the EU Temporary Agency Worker Directive remains stalled, the TUC continues to campaign for better rights for agency workers and to highlight the problems that they currently face.

Policy Background

The use of non-standard, flexible working relationships has become increasingly a feature of working life in the UK.  More widespread use of temporary workers has largely been driven by employers’ requirements for greater organisational efficiency in response to increasing competitive pressures, the development of new technologies and sudden fluctuations in consumer demand.  It is often argued that non-standard working arrangements can offer new employment opportunities and accommodate family responsibilities and indeed they can.  However, it can also be argued that such working arrangements are characterised by job insecurity, labour market polarisation and the exploitation of disadvantaged workers.

The European Union has introduced a number of legislative measures aimed at balancing the interests of employers with the need to protect workers engaged in non-standard employment.  Recent EU Directives of this kind have concerned the protection of part-time and fixed-term contract workers and both of these have been translated into domestic legislation in the UK (the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 and the Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002.). The progress of the third element of these EU legislative measures; the proposed Temporary Agency Worker Directive has not been so smooth however.  

In March 2002 the European Commission adopted a proposal for a Directive on Temporary Agency Workers. The proposal set out the general principle of equal treatment, under which temporary agency workers would receive the same pay and basic working conditions as permanent workers carrying out the same or similar jobs in the company to which they were assigned. 

However the European Union Council of Ministers has so far failed to reach agreement on the proposals, and the Directive has not progressed beyond a 1st Reading in the European Parliament. The Directive is subject to the co-decision procedure, meaning that both the European Parliament and the Council of Ministers must agree to the proposals. So far the Council of Ministers has failed to reach consensus, with a number of Member States - including the UK, Denmark, Germany, Ireland, Poland and Slovakia - blocking the Directive’s progress. Particular points of contention are:

1.1 the ‘qualifying period’  - i.e. the length of time the agency worker must have spent on a particular assignment before ‘equal pay’ rights can apply. Business organisations and the UK Government have called for a qualifying period of more than six weeks, whilst trade unions and some Member States, including France and Belgium, have called for no qualifying period at all; and 

2.1 the requirement to review restrictions on the use of agency workers periodically and to remove those restrictions which are no longer necessary or justified, with particular reference to the protection of workers, health and safety and the need to ensure the proper functioning of the labour market.

The TUC’s position

The TUC supports the proposals for an EU Directive on Temporary Agency Work. We believe that agency workers should be provided with the same rights now enjoyed by part-time and fixed term workers.   It is unfair and unacceptable for agency workers to be denied the same legal entitlements to equal treatment that those engaged on other non-standard contracts currently enjoy in the UK.   The TUC’s Working on the Edge campaign is lobbying the government to actively support the progress of the EU Directive and (as this is likely to be a lengthy process, even with UK Government support) to introduce domestic legislation, which would give agency workers equal treatment rights from day one of their engagement in a particular role.   The TUC is also campaigning for the re-introduction of licensing of the UK agency sector and sees the introduction of the Gangmasters’ Licensing Authority as providing an important step forward in this area and a possible model for licensing of the entire industry.
Key findings

The Importance of Agency Workers to Business and the Economy

The survey of workplace trade union representatives was carried out by the TUC in 2005 and the results were analysed by the Labour Research Department.   The questionnaire survey on agency workers in the workplace was circulated by the TUC as part of its Working on the Edge project.  Responses were received from 85 workplaces, representing 102,840 workers and an estimated 14,688 agency staff.   The survey revealed the importance of agency workers to the organisations they were engaged in.  Far from being engaged on a short-term basis in support functions only, the survey showed that agency workers were often engaged for quite lengthy periods in one organisation and that they were often filling key roles, working alongside directly employed staff in the same job.  

Proportion of agency workers employed:  In many of the surveyed organisations agency workers make up a significant component of the workforce:  The average across surveyed workplaces was 18% of the workforce.  This ranged from 100% in one instance, to workplaces with less than 1% of agency workers.

Duration of assignment:  Most of the agency workers represented in the survey had been engaged in the same organisation for some considerable period of time.   The most frequently reported contract length was 3 months, and over a third of respondents indicated average contracts of 11 months or more. Where concentrations of agency staff were greatest, placements tended to be longer, sometimes running into years.   Agency workers are often described as ‘casual’ and seen as not committed to the organisations they are placed with, but the evidence presented here does not support this, agency workers were often in one workplace for considerable length of time.

Type of Work:  In survey workplaces agency workers were to be found filling mainstream roles, at all skill levels.  In terms of the work they undertake, they could not be described as ‘peripheral’ to the work of the organisations where they are deployed, or as playing only a supporting role. 

Why employers use agency workers:  The most frequently cited reasons for the use of agency workers were helping employers to cope with fluctuations in demand, and taking the place of permanent workers.   The latter reason is notable as it shows the way in which employers use agency workers to ‘outsource risk’ in that agency workers are far easier to dispense with where necessary.  Interestingly, cost considerations were not frequently given as the main reason for using agency workers, however, given the ease with which agency workers’ engagements can be terminated, it is likely that potential cost savings around dismissal and redundancy play a part in employers’ decision to engage temporary agency workers.

Trends in use of agency workers

The overwhelming majority of the workplace representatives surveyed (at 70 out of 85 workplaces) reported that the number of agency workers had increased in the last five years. This was seen as being driven by the employers' need to respond to demand, and replace staff that were formerly permanent.  In the current economic climate, many organisations are under severe pressure to cut costs and contain budgets (this is often particularly the case in the public sector).  This leads to freezes and reductions in permanent staffing levels, and a corresponding need to engage agency staff to carry out essential work.

Pay and Conditions:  Working on the Edge

The TUC survey of workplace representatives reveals that whilst agency workers play increasingly important and central roles in the organisations they are placed with, they are often treated very differently to directly employed staff and are engaged on very different terms.

Pay rates:  Agency workers were likely to be engaged on different pay rates to directly employed staff.  In most cases, different pay rates meant lower pay rates for the agency worker.

Comparators:  Workplace representatives frequently reported that it would not be difficult for agency workers to identify permanent staff doing the same or similar jobs in their workplace, again showing the extent to which agency workers are employed in key organisational roles alongside directly employed staff (but often without the benefits that accompany direct employment).

Pension entitlement:  Agency workers in the survey were very unlikely to have access to the same occupational pension scheme as permanent workers.

Sickness and holiday entitlements:  Agency workers in the survey generally did not have access to the same occupational sick pay and leave or holiday pay and leave provisions and in most cases only had access to statutory minimum provision for holiday entitlement and sick pay. 

Other terms and conditions:  Agency workers were also likely to be treated differently on a range of other employment conditions. Overall, these results suggest that employers find agency staff to be a convenient addition to their operational or productive capacity, but are keen to contain any additional costs.

Access to permanent employment:  Only a minority of employers always inform agency workers about permanent vacancies that become available, but many do not seem that keen to recruit them, while some actively discourage it. 

Legal issues:  A small minority of respondents identified legal cases involving agency workers mainly relating to dismissal. However, some also highlighted the practical difficulties for agency workers in raising grievances or challenging things due largely to the precarious nature of their work.

The survey sought to assess workplace representatives’ awareness of the Conduct of Employment Agencies and Employment Businesses Regulations 2003.  The results showed that awareness was limited, and few respondents thought they had had any impact on the use of agency workers in their workplace.  

Trade Unions: the challenge of organising and representing agency workers   Around one in four respondents indicated that there was a workplace agreement or policy on the use of agency workers, or (by a similar margin) on pay for agency workers. Altogether, nearly a third of respondents indicated the existence of one or other policy. 
The Importance of Agency Workers to Business and the Economy

The survey results revealed the increasingly important role played by agency workers in modern workplaces.    Agency workers made up a significant component of the surveyed workforce.  The average proportion of agency workers engaged by workplaces in the survey was 18.5% of their workforce.   The table below shows that in a third of surveyed workplaces, more than 20% of the workforce were agency workers.   

Proportion of agency staff 

Number/percentage of workplaces in the survey

50% or more

  6
  8%

31%-49%

  7
  9%

21-30%


12
15%

16-20%

  
  7   
  9%

11-15%

  
  7   
  9%

5-10%


23 
29%

2-4%


14
  8%

less than 1%

  3   
  4%

Median



12%

Average


18.5%

In some surveyed workplaces, agency workers represented over 50% of the workforce. Organisations with the highest proportion of agency staff included:  

· an offshore installation employing 3,000 people which has 100% agency staff; 

· a former civil-service organisation with 75% (total workforce 400); 

· a small communications workplace (21 people) with 60% agency staff; 

· a large transport outfit (5,500 people) with 55% agency staff; 

· a very small health workplace (15 people, craft and labouring jobs) equating to 53% agency staff; 

· a manufacturer (250 people) with 50% agency staff; 

· a research and development workplace (1,000 people) with 40% agency staff; and another manufacturer (350 people) with 40% agency staff.

Agency workers by sector



The survey revealed the widespread use of agency workers across both private and public sectors and in both small and large-scale workplaces.

Public sector workplaces were more likely to have 10% or fewer agency workers.  However, those with more than 10% agency workers tended to have more than 20%. Among the 26 private sector workplaces with more than 10% of agency staff, 10 had 11%-20% agency staff and 14 had over 20%.

Assignment duration

A popular and traditional image of temporary agency workers or ‘temps’ is of workers engaged in short-term placements, often in support functions, with little or no commitment to the organisation.  The results of this survey revealed a very different picture however; most of the agency workers represented in the survey could not be described as ‘casual’ workers, they were often engaged in one assignment for quite lengthy periods.   

The most frequently reported length of an agency worker's assignment was 3 months, and over a quarter of respondents, a significant minority, indicated average assignments of 11 months or more. The survey revealed a correlation between concentration of agency staff and assignment length: assignment length tended to be greater where concentrations of agency staff were greatest.  Workplaces reporting average assignment length of 11 months or longer, engaged on average 20% of their workforce as agency workers compared with 8% in workplaces where average assignment duration is less than 11 months.  This indicates the significant role played by agency workers in these organisations.

Assignment Duration

	average assignment length
	number of workplaces
	Proportion of

Workplaces %

	Up to and including 3 months
	30
	 35

	4-10 months
	6    
	  7

	11 months
	12
	14

	1-2 years
	5
	 5

	2 years +
	4
	 5

	open-ended
	7
	 8

	varies
	6
	7

	other response
	3
	4

	not specified
	12
	                 14


Nearly a quarter of workplace representatives reported average assignment durations of eleven months or longer, indicating that agency workers play an important and enduring role in those workplaces. Seven more (8%) said agency contracts were "open-ended" and others made comments indicating long-term involvement in the workplace; for example:

· ‘permanent’

· ‘varies up to six years’

· ‘contracts run over periods exceeding four years’

· ‘no time limit’
33% of surveyed workplaces reported average assignments ranging from five weeks to ten months.  These results reveals the central role played by agency workers in these workplaces, they are not simply providing short-term cover, but play an important on-going role in the organisations they are placed with.

Very few workplace respondents reported short average periods of engagement, ‘as required’, daily, by the week or up to four weeks. There were only 8 responses of this kind accounting for just 9% of surveyed workplaces. 

Use of agency workers

The survey revealed the variety of work undertaken by agency workers for the  organisations where they are deployed.  They are not primarily engaged in support functions but carry out key work for the organisation, often working alongside directly employed staff in exactly the same job. 

Work carried out by Agency Workers

Type of Work





No. responses    /     %

"manual work/production line/assembly/factory work"

25 
(29%)

"clerical/administrative/face-to-face customer services"

16 
(19%)

"same as permanent workers"




14
(16%)

"call centre work/telesales/data-entry"



13 
(15%)

"skilled"






  8  
  (9%)

other responses





  
  6  
  (7%)

Manual / production line / assembly work accounted for the largest number of responses (29%).  This category included food packing, assembly, testing, store, forklift drivers, manual labouring, stacking, cleaning, picking, tagging, packing, and emptying dustbins. This kind of work occurred most frequently in manufacturing workplaces, but included cases from transport, retail, the timber trade and local government. One respondent specified that these roles were filled by migrant workers.

Clerical and administrative roles accounted for 19% of responses.  Examples of clerical, administrative and face-to-face work included business support and administration, caretaking, post opening, sales advisors, and finance work. A closely related set of answers, coded as call centre work/telesales/data-entry work involved handling calls, telecom sales, data entry and analysis work. One respondent, from a private sector retail company with 8% agency staff said: ‘They do exactly the same as us - answer calls, answer queries and complaints, resolve problems, answer emails’. 

This theme was reflected in the 16% of respondents who said agency workers carried out the same work as directly employed staff.  Examples included: ‘same as other care workers’;

‘they are shop floor workers and do the same functions after training as the permanent workforce’;

 ‘work on aircraft, manage projects, office work, maternity cover, cover job redundancies’; 

Some respondents (9%) emphasised that agency workers are doing skilled work. Jobs mentioned included IT, technicians, engineers, design work, scaffolding, painting, fireproofing, helicopter deck crew (offshore), auditing, plumbing, machining, and the manufacture of aircraft windows. Professional work in mental health wards, driving (trucking), security, and revenue protection were some of the other types of work mentioned. 

A number of themes emerge from these responses. In some workplaces, agency workers are seen as doing the more basic, less skilled work, but much more frequently it seems they are doing exactly the same work as other employees. This can include highly skilled and professional work.  It would be wrong therefore to see agency workers as simply playing a 'supporting' role in the workplace, increasingly, they are central to its success.

Reasons for using agency workers

Helping employers cope with fluctuations in demand, and significantly, taking the place of permanent workers were the most frequently reported reasons given for the use of temporary agency workers. Cost saving was rarely put forward as the main reason for use of agency workers. 

Respondents were asked to describe the main reason for the use of agency workers. Eight choices were offered but they were free to give another reason and these were coded into additional choices. While the questionnaire sought the main reason, 14 respondents (16%) gave more than one and their responses are included below in the bracketed figures.

Reasons for use of Agency Workers

Reason given



Main Reason

Total Reasons

















No. /    %

No    /  %

fluctuations in demand



27 
32

(34)   40

replace staff formerly permanent


12 
14

(19)   22

cover for vacant posts



11 
13

(15)   18

short-term assignments


  
  7 
  8

(12)   14

cover for absence



  4 
  5

(11)   13

cost savings




  3
  4


maternity/paternity/parental leave cover
 
 2   
  2

  (5)    5 

replace staff made redundant

 
  2   
  2

  (4)    5

cover for staff outsourced


  1   
  1

  (3)    4

problems in recruiting


 
  1
  1

* Figures in brackets include multiple answers by some individual respondents

Fluctuation in demand was the most frequently reported principal reason for the use of agency workers, reported as the main reason by 27 respondents (32%), more than the second and third reasons put together (replacing permanent staff and covering for vacant posts). Other possible reasons, including cover for absence of one kind or another, and cost savings, were much less frequently reported. 

These findings illustrate the importance of agency workers to the organisations they are placed with.  Employers are using agency workers for their core operations working alongside - and often interchangeably with - permanent staff, often on a medium to long-term (and sometimes open-ended) basis.  Meeting fluctuations in demand and responding to business uncertainty remain the principal reason for using agency workers.  This undermines arguments that the introduction of enhanced employment rights for agency workers will undermine employment opportunities of this type (as employers will be reluctant to take on any resulting additional costs).  However, the survey demonstrated that cost considerations are not the principal reason why organisations make use of temporary workers.  If meeting fluctuations in business demand and covering for vacant posts are the most important reasons for using agency workers, then these demands for their services are unlikely to diminish in the near future. 

Trends in agency employment

A large majority of workplace respondents (82%) felt that the number of agency workers had increased in the last five years, driven by the employers' desire to respond to demand, and replace staff that were formerly permanent. 

The survey asked if the number of agency workers in the workplace had increased or decreased in the last five years. An overwhelming majority of respondents, 70 out of 85 (82%), said they had increased while just 8 said they had decreased. 

The table below shows the trends reported in use of agency workers over the past five years.

Number of agency workers in the workplace in the last five years

	increased in 70 workplaces (82%)
	decreased in 8 workplaces (9%) 

	due to:
	due to:

	· policy to replace permanent posts with agency staff 26 (31%)
	· decrease in demand 3 (4%)

	· increase in demand/capacity 16 (19%)
	· policy to reduce agency staff/convert to perm 2 (2%)

	· difficulties in recruiting permanent staff 7 (8%)
	· other reasons 3 (4%) 

	· cost savings 6 (7%)
	

	· other responses & no response 14 (16%)
	


Replacing permanent jobs with agency workers (out-sourcing risk)

Respondents were asked to identify reasons for the changes in use of agency workers over the past five years and it is significant that where an increase in the use of agency workers was reported, that 31% respondents indicated that the increase may be due to a management policy of replacing staff who were formerly permanent.  This was the reason most frequently cited for increasing the use of agency staff and demonstrates the way in which both public and private sector organisations are attempting to outsource the risks associated with labour market uncertainty.  In the private sector this may reflect increasingly competitive markets and overseas competition and in the public sector may reflect the impact of budgetary restraint and financial cutbacks  (for example in local government and the civil service).

Examples of an apparent policy of replacing permanent posts with agency staff included: 

· a large communications company whose redundancy programme was having this effect

· a civil service workplace at which additional agency staff have been brought in to cover vacant posts that are being phased out

· Another civil service employer where it was reported as ‘departmental policy not to replace in-house security guards, but to employ agency staff in their place’.

· a warehouse at which the company no longer replaces employees that have left

· a council reluctant to take on permanent staff

· a manufacturer offering "separation" to employed individuals who then go on to work for the agency

· a charity that is increasingly 'trialling' new work initiatives via temporary workers and using "temp to perm" appointments

· a large retailer that is out-sourcing jobs and "knows that agency staff will not be entitled to redundancy pay"

· a manufacturer with 20% agency staff where there was uncertainty about the future, and redundancies

· a manufacturer with 25% agency staff that was expecting to undergo structural changes due to environmental legislation.

The policy of replacing permanent posts with agency staff represents a deliberate attempt by employers to ‘out-source’ the risks associated with business uncertainty.  By replacing permanent staff with temporary agency workers, employers can shift the risks associated with economic downturn, financial cutbacks and efficiency savings to the individual worker who as an agency worker is very unlikely to qualify for unfair dismissal rights, or redundancy payments when their services are no longer required.  Indeed some of the respondents made specific reference to how easy it was to terminate the services of agency workers when necessary.

Whose Flexibility?

Government and employment agency businesses frequently argue that workers welcome the flexibility that working through an agency can provide.  In its ‘Success at Work’ document, the government stated:  ‘Many who choose part-time work do so through an agency – because this way they can get flexibility and variety to enter the job market.’   Whilst this may be true for some agency workers, for others it represents a constrained choice (for example for those with commitments outside the labour market that limit their availability for work, those trying to get a foothold in the labour market following a period of unemployment).  Even where agency working is a positive choice, agency workers are less likely to welcome the uncertainty over employment and therefore income that accompanies this flexibility.  It is also unlikely that such workers are knowingly trading in or giving up their access to important employment rights in order to enjoy the flexibility that working through an agency may provide.  A 2005 DTI commissioned survey on workers’ awareness of key employment rights found that levels of awareness were lower amongst those employed on a temporary basis, (DTI Employment Relations Research series No. 51, 2005).  

This survey has revealed how agency workers fulfil employers demands for flexibility – they provide flexibility in terms of the ease and speed with which their services can be terminated.  As agency workers are also unlikely to be able to demonstrate that they are employees of the end-user company that they are working for, the employer also benefits in terms of being able to evade claims from the worker for unfair dismissal and redundancy payments.  The individual agency worker however, even where they have exercised a positive choice to work through an agency, often faces inferior terms and conditions in doing so and has no security of tenure or access to important legal rights only available to employees.  In view of all these factors, the answer to the question ‘whose flexibility?’ would appear to be unequivocally, the employers.

Increase in Demand

An increase in demand for an organisation’s goods and services and / or an increase in capacity were the second most frequently cited reasons for an increase in the use of agency workers over the past five years. 19% of responses fell into this category.  This was a reason frequently cited by respondents from the manufacturing sector and also in engineering.  In some cases this demand fluctuated or was seasonal and the use of agency workers reflected this.  

Examples where increase in demand/capacity was seen as leading to an increased use of agency staff included a manufacturer with 7% agency staff and a retailer with 8% agency staff that had seen an upturn in the market, business growth and new business areas. 

There were similar responses from a utilities workplace with 10% agency staff, a company in the food and allied sector with 25% agency staff, and an engineering company with 3% agency staff that was facing retirement and an increase in demand. 

Other respondents indicated that agency staff were being used as a ‘buffer’ in the wake of greater business uncertainty / more volatile business environments; greater fluctuations in demand, a temporary increase in workload and expanded activity on a seasonal basis, or where there are peak periods were all mentioned.

Other Reasons

High turnover, staff shortages, recruitment problems and mismanagement were also given as reasons for the growth in use of agency staff. One respondent reported a difficulty in recruiting permanent care staff and a reluctance by management to employ sessional workers due to working time employment rights. 

Several respondents saw cost advantages to the employer driving the increase in agency staff: ‘Overhead/personnel costs can be kept down, particularly when it comes to terminating contracts’ said one respondent from a finance workplace with 5% agency staff. At a manufacturer with 7% agency staff the attractions of agency staff were: ‘easy to hire and fire, no interviews, responsibility for vetting, introductory courses’.   

Few respondents reported a decrease in the use of agency staff.  However, one manufacturer with 17% agency staff was said to be moving away from this to direct employment of migrant workers from eastern EU and Portugal.  Three other manufacturers were said to have policies leading to a decrease in agency staff, including giving them permanent positions. In specific cases, a downturn in orders or production volumes was the reason given. 

Agency Workers’ Terms and Conditions – Working on the Edge?

While the TUC survey results revealed that agency workers were carrying out central and important roles for the organisations they were placed with, a different picture emerged when workplace representatives were asked about the terms and conditions on which agency workers were engaged and in particular, how these compared with those on offer to directly employed workers.  Frequently, respondents reported differential treatment of agency and directly employed workers. Usually ‘differential’ translated as worse treatment of agency workers, who did not have access to the same range of occupational benefits as the directly employed and who were engaged on less favourable terms and conditions.

Pay

Although cost is not seen as the main reason for using agency workers, and in some cases they were reported as costing more than directly employed staff, the survey revealed that agency workers were likely to be engaged on lower pay rates than equivalent directly employed staff.

Some 74 out of 85 respondents (87%) reported that agency workers are paid on different pay rates to permanent workers. Nine (11%) said they were not (two did not know). 

Generally, different pay meant less pay for agency workers either in terms of actual basic pay rates, or when additional payments such as overtime rates and bonuses were taken into account:

· 23 (27%) respondents indicated that agency pay rates were lower; 

· 6 that agency earnings were lower because of less favourable terms on issues like premia, shift pay or bonuses

· 2 that rates might be the same but conditions of service were inferior

· 6 gave other, more specific reasons why pay, earnings or conditions might be inferior

· 6 said agency pay was the same or higher 

The survey revealed differential pay rates were a feature of both public and private sector organisations, as the following examples demonstrate.

Public Sector

Responses from some local government workplaces indicated that agency workers were on lower pay rates, earning ‘a lot less’ and may have less leave and ‘poor shift rotas, mainly covering evening, night and weekend shifts’. In one public sector example the pay and conditions of administrative and caretaking staff compared as follows:

	
	Agency
	Jobs they cover

	Admin staff

	Pay
	£19,110
	Scale 6 £23,307-24,666

	Holiday
	18 days, no bank holiday
	26 days (31 after 5 years) and bank holidays

	Sick pay
	none
	12 months

	Caretakers

	Pay
	£4.85ph/£8,827pa
	Scale 3 £17,382-18,384

	Holiday
	20 days, no bank holiday
	24 days and bank holidays

	Sick pay
	none
	12 months


Lower rates were also reported in the civil service.   One respondent reported that agency workers engaged in administrative work (data inputting and call centre work) were paid the equivalent of £9,458pa, whereas directly employed staff engaged in the same type of work were paid annual salaries of between £10,000 - £23,000.  The same respondent also indicated that agency staff were only entitled to statutory minimum sickness and annual leave / pay entitlements and not to the more advantageous occupational benefits available to directly employed staff.  

One respondent explained that though the agency rate is less than the civil service rate, the overall cost to the service is greater as they have to pay the agency costs. 

A civil service workplace was reported as engaging private security guards on higher hourly rates but worse conditions.  

Private Sector

In communications one respondent whose workplace had 60% agency staff said: ‘Full-time employees earn over double what agency workers get, plus shift work bonus, bank holiday pay, overtime pay, sick pay, annual pay review, share options and expenses (to name a few)’. 

Another respondent from the same sector said agency rates were significantly lower, comparing £8.38 per hour for directly employed staff with £7.00 for agency staff. And another said basic wages were lower by approximately £2,000 (although bonus payments were the same, as a result of recent negotiations). 

Manufacturing responses were mixed, but some reported worse pay and conditions for agency workers, in one case rates of £1 per hour less, in another case 10% less, and in another 20%.  One manufacturer paid agency rates of £5.00 compared with company rates of £5.42.  A manufacturing respondent with 40% agency staff reported that agency workers were paid the minimum wage only.

At an engineering workplace with a higher hourly rate the respondent pointed out that this includes holiday pay “therefore workers are reluctant to take time off work without pay”.   The practice of paying ‘rolled-up’ holiday pay, whereby the worker’s basic salary is said to include a sum representing holiday pay is commonplace for agency workers.  Unsurprisingly, it is often abused.  (Insert update on legal position).

In retail (at a workplace with 8% agency staff) starting pay for permanent workers was £6.49 while agency workers got just £5.10 (or £5.50 if achieving targets every 12-week period). At a public sector retail workplace agency workers were paid ‘roughly £2 less’.  Lower rates were also reported in the utilities.  

At a former civil-service employer, agency workers on £5 per hour work alongside directly employed staff on £8.30. In an offshore workplace with a100% agency workforce, long-term employees were paid a day rate while short-term staff were paid an hourly rate, which worked out as 30% less. 

In some cases, basic pay rates were the same for agency and directly employed staff.  However, non-payment of other allowances and bonuses such as shift allowances, overtime rates, lack of pay progression and lack of bonus payments meant that agency workers still earned less overall.  Overall, 31 respondents reported that agency staff are treated differently in relation to overtime pay, while 38 respondents said differential treatment applied to bonuses.

In an engineering workplace where agency staff made up 35% of the workforce, bonuses were only paid to permanent workers. At a manufacturing workplace with 25% agency staff, agency workers receive a lower overtime rate of 1.3 x basic rate as against 1.6 for permanent workers at weekends. At a manufacturer with 25% agency staff: ‘Overtime pay rates are different to permanent staff … temps get just under half what the permanent staff receive. Permanent staff receive a yearly bonus, temps get nothing’. Other responses painted a similar picture.

Equal Pay

When workplace representatives were asked about the jobs that temporary agency workers were engaged to do, many of them indicated that agency workers worked alongside directly employed staff and were often performing the same job.   16% of respondents stated specifically that agency workers carried out exactly the same work.  Examples included:

‘same as other care workers’

‘They do exactly the same as us – answer calls, answer queries and complaints, resolve problems, answer e-mails.’   Private sector retailer (8% agency staff)

‘They are shop floor workers and do the same functions after training as the permanent workforce’

‘Work on aircraft, manage projects, office work, maternity cover, cover job redundancies’ 

Whilst agency workers frequently carry out the same jobs as directly employed staff, they are far less likely to be paid the same pay rates.   In a sense this can be viewed as legally permitted discrimination against agency workers on grounds of their employment status.  The government has acted to ensure that two other sections of the ‘flexible’ workforce (part-time and fixed-term contract workers) have the legal right to be treated no less favourably than full-time and permanent comparators.  The Part-time Workers (Prevention of less Favourable Treatment) Regulations 2000 and the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 contain similar provisions designed to protect these groups of workers from discriminatory treatment.   The Regulations provide that such workers have the right not to be treated less favourably than a comparable full-time or permanent employee as regards the terms of their contract or by being subject to any other detriment, for the duration of their employment (where appropriate the pro-rata principle applies).  However, in the recently published ‘Success at Work’ policy document, the Government has made clear that they do not intend to introduce domestic legislation to offer equivalent protection to agency workers:

‘We have concluded that the present legal framework reflects the wide diversity of working arrangements and the different levels of responsibility and rights in different employment relationships.  The Government believes that it meets the labour market’s current needs and there is no need for further legislation in this area.’

The TUC disputes this analysis:  the current legal framework institutionalises inequality and fails to protect the most vulnerable workers, whose employment status is often unclear.  Vulnerable groups include homeworkers, freelancers and other temporary workers as well as agency workers.  If the current legal framework is sufficient as the Government claim, and there is no need for further legislation, then the statement in Success at Work, which claims that the Government ‘continues to support the underlying principles’ of the EU Temporary Agency Directive, appear to be contradictory.   The TUC urges the Government to back its claims of support in Success at Work with action: by actively pursuing the adoption of the Directive and introducing domestic legislation based on it.

Comparators

With regard to the question of equal treatment and equal pay, the questionnaire asked workplace representatives if it would be difficult for agency workers to identify permanent staff doing the same or similar jobs, and the general view was that it would not.   Three quarters (75%) of respondents said it would not be difficult to identify a comparator, while only 19 (22%) felt that it might be difficult.   This suggests that most agency workers would not find it difficult to find a comparator if equal treatment provisions (such as those contained in the EU Temporary Agency Worker Directive) were enacted.

Pensions

Survey respondents were virtually unanimous (only 2 respondents replied that they did not know the answer to this question) in reporting that agency workers did not have access to the same occupational pension scheme as permanent workers and would in most cases have to make do with statutory minimum provision on holiday entitlement and sick pay

Additional comments indicated that agency workers may be entitled to a stakeholder pension scheme but with no employer contribution, or may have to have 12 months service before joining an occupational scheme. 

A civil service respondent replied: ‘All permanent staff have access to the CCPS, with employer and employee contributions.  Agency workers have access to stakeholder scheme with no employer contributions.’

One manufacturing respondent pointed out: ‘Since agency workers are typically in the company for only a matter of months, even if they joined they’d only get contributions refunded when they left as it's less than 2 years’.  

The intermittent and uncertain nature of agency work makes it very difficult for agency workers to effectively provide for their future retirement.  In this way, workplace insecurity may lead directly to lack of financial security in retirement.
Holiday Pay and Annual Leave Entitlement

Questions about pay have already revealed that holiday and sick pay entitlement for agency staff were likely to be different from provision for permanent workers. Agency workers were reported as entitled to holiday pay in 46 out of the 85 workplaces, but to annual leave (ie time off work) in 33.  The results illustrate the confusion that exists over agency workers entitlement to annual leave and pay and the difficulties they face in securing their entitlement in practice. As ‘workers’, agency workers are covered by the provisions of the Working Time Regulations and therefore should be entitled to annual leave and pay as set out in these regulations (and subject to the pro-rata principle where employed for less than a year).  The TUC is aware however, that agency workers face considerable difficulties in securing their holiday entitlement and that some agencies exploit their confusion over entitlement.  A common complaint concerns the practice of paying ‘rolled up’ holiday pay, whereby the agency worker’s basic pay rate is said to include a sum which represents holiday pay.  The worker therefore receives no pay when they actually take leave.  This can be seen as a disincentive to workers in insecure and poorly paid jobs to actually avail themselves of their legal entitlement to leave   As a result, there have been a number of cases brought to determine the legality of this practice under the Working Time Regulations.  The European Court of Justice has very recently given judgement on this issue and has concluded that the rolled-up method of paying holiday pay is not lawful in any circumstances.  The Government has yet to amend the holiday pay rules under the domestic Working Time Regulations however to reflect this position, although it has issued revised guidance in the light of the ECJ ruling. 

Sick Leave and Pay Entitlement

Only 11 respondents said there was an entitlement to sick leave and 6 to sick pay; 14 said there was an entitlement to neither sick nor holiday, 13 admitted that they didn’t know. Comments reinforced the impression that entitlement is likely to be to the statutory minimum entitlement only and it was apparent from responses that there was considerable confusion as to entitlement.

Other Conditions

Agency workers in the survey were also likely to be treated differently on a range of other employment conditions, suggesting that employers find them a convenient addition to their operational or productive capacity, but are keen to contain any additional costs.

A number of respondents indicated that treatment was different in relation to a range of other issues: confidential support services (22), expenses (15), car allowances (12), and crèche (10). One employer’s confidential support / counselling services were reported as ‘not available to agency personnel’. Another said exclusion from the healthcare scheme is a matter of ‘timing and duration’. There was also more limited evidence of different treatment on everyday workplace facilities such as car parking (8), toilet facilities (6), canteen (4) and recreational facilities (4).

Agency Work:  a ‘stepping stone’ to more secure employment?

Government and business often maintain that temporary agency placements provide a foothold in the labour market and the opportunity to then move into more secure employment.  However, in order to move on, workers are likely to need transferable skills and qualifications, but as this survey reveals, temporary agency workers are least likely to receive such training or opportunities to gain qualifications, unless it is through their own efforts.  Where training is provided, it tends to be the very minimum necessary to enable the worker to carry out the job s/he has been engaged to do and is therefore likely to be job specific and not transferable.

Training and Skill Development

Survey responses revealed that temporary agency workers did not enjoy the same access to training opportunities as directly employed staff.  Frequently, very minimal training was given (such as induction or safety training) if any at all.   This undoubtedly, reflects employer reluctance to invest in workers that they view as dispensable and an obvious drive to contain the costs associated with engaging agency workers.  

One finance sector respondent (with 3% agency staff) reported: ‘minimal training given to carry out duties, full training given if offered a permanent contract’.   This clearly demonstrates employer reluctance to invest in training agency staff whom they view as short-term and ultimately disposable.

A retail workplace with 8% agency staff reported that: ‘Permanent staff can request training and will be put forward when it is convenient to the company. Agency get only the training that the company needs them for.’  

A manufacturer with 25% agency staff simply stated that: ‘training opportunities and time off for training are non existent’. 

A manufacturer with 7% agency staff reported that they are ‘only trained on matters directly associated with the need to produce work required’. 

A public sector manufacturer with 25% agency staff, they are ‘given a mini-induction by the recruitment consultant of their agency. They are not inducted by the company and are not included in training opportunities’. 
And in a local government workplace with 10% agency staff they are given basic training only: ‘management won’t invest in extra training for agency staff’. 

In a civil service workplace the respondent said: ‘no training given, they have come to the business fully trained’. 

A communications workplace respondent with one-third agency staff observed, ‘many are highly skilled through their own initiative but this is their attempt to gain a proper permanent job’.
Temporary to permanent?

To explore further the notion that agency work acts as a stepping stone to more secure employment, the questionnaire asked workplace representatives whether agency staff were informed about permanent employment opportunities within the organisation.

Only a minority of employers in the survey always inform agency workers about permanent vacancies which become available, most do not seem that keen to recruit them (either because they are reducing their permanent workforce in any case, or because they want to maintain the flexibility that agency work provides) and some actively discourage it. 

The questionnaire asked if the employer informs agency workers about permanent vacancies that become available and/or encourages them to apply.   The most common response was that agency workers were ‘sometimes’ notified of vacancies and invited to apply (accounting for 52% of responses) – but the responses indicated that this was a haphazard arrangement.   Some respondents stated specifically that this depended on whether the agency worker’s  ‘face fit’ in the organisation and whether they had already proved themselves to management.   29% said that agency workers were always informed about vacancies whilst, 14% stated that agency workers were never informed or invited to apply.

From those where agency workers are "always" informed, there was evidence that some employers at least are willing to encourage temporary workers to become permanent: 

· Engineering (10% agency): ‘actively encouraging agency to fill full time post to drive down cost of agency workers and fill vacancies’ 
· Civil service: ‘Casual staff are always advised of permanent vacancies if their performance is recognised as up to standard’. 

· Manufacturing: ‘Everyone is made equally aware of internal vacancies. Agency workers are often encouraged to apply, especially if they are competent or better, as they've already climbed the learner curve’. 
However, some respondents spoke of agency workers who are informed about vacancies but ‘rarely get a reply’ from applications; of this being dependant on the manager, with evidence of unsuccessful candidates continuing to work through the agency for substantial periods (in one example, for six years following 3 unsuccessful interviews for permanent positions); of agency workers being informed ‘only if their face fits and then they are blackmailed into doing the dirtiest jobs in the hope of a contract’; and of agency staff being "discouraged" from applying, or "not allowed to apply". 

Legal cases

In an attempt to identify problems that agency workers face at work and the difficulties in raising these, workplace representatives were asked whether they were aware of any legal cases involving agency workers at their workplace.  Where respondents did report such cases, they mainly concerned dismissal / termination of engagement.  They also highlighted the practical difficulties that agency workers face in raising grievances. 

The following examples were mainly from workplaces with higher concentrations of agency staff: 

· Industrial accident case being pursued privately by a non-union agency worker (manufacturing, 40% agency)

· Agency worker (union member) dismissed for refusing to sign a H&S form, won case of unfair dismissal (public sector manufacturing, 33% agency)

· TUPE claim being lodged (at the time of the survey) on the transfer of 25 staff from one agency to another (the agency accepting the transfers said to have refused to accept their zero hours contract and apparently stopped checking off membership) (food & allied trades, 25% agency).

· Sacking, no right to be accompanied, ongoing at time of the survey (Communications, 33% agency)

· Temp worker dismissed for not signing an agreement, won by the union (Engineering, 33% agency)

· Discrimination on grounds of race (Health, 10% agency)

· Council understood to have been successfully threatened with unfair dismissal proceedings in the case of agency workers placed with it for over a year whose placements were then terminated for no good reason (Local government, 15% agency)

Some respondents highlighted the practical problems that agency workers face in enforcing their legal employment rights: 

· ‘We are aware of several cases that should have been legal but we couldn’t take up because (a) they were not members, (b) they did not wish to pursue a claim, (c) they were from overseas and wished to return home’. 

· In relation to legal cases, ‘there are none because any misdemeanours are treated with a phone call telling the agency they are not suitable any more. Even one day off is treated in this way, even if they go on holiday’. 

· ‘There is no course of action that would protect a person as we still have a situation whereby if (you) question your terms and conditions you get removed from the job.  It is called not required back (NRB)’.
Grievance and Disciplinary Procedures 

The survey questionnaire asked workplace representatives about organisational grievance and disciplinary procedures and in particular, whether agency workers had access to these procedures.  34 respondents (40%) said that agency workers were treated differently with regard to company grievance and disciplinary procedures.  The comments of a number of respondents drew attention to the different status of agency staff in the workplace. 

At a manufacturer with 27% agency staff: ‘Agency workers are usually told by phone when they are home on Friday evening if their services are no longer required. They have no access to the disciplinary process’. 

A manufacturer with 15% agency staff said: ‘As the agency workers are not directly employed by the company, they are put off without the right to the normal procedures that are in place for full time (union members) permanent employees’.
At another ‘If the company doesn’t like an agency employee … just ask the agency not to send them so no D & G”. These differences may reflect a lack of union recognition for agency workers, even where there is recognition for permanent staff. 

Such differential treatment reinforces the notion that whilst agency workers may be carrying out work that is of vital importance to the hiring organisations, they are often treated as marginal and disposable by those organisations.  

Trade Unions and Agency Workers:  Recruitment and Organising Challenges.

Some of the workplace representatives’ responses to the survey illustrated the practical difficulties which unions face in recruiting and organising agency workers.  Often they do not have recognition or negotiating rights in respect of these workers who are rarely classed as employees of the organisations they are placed with.  Fear of victimisation should details of their union membership become known, may deter many agency workers from membership, especially those hoping to secure permanent employment with the organisation they are based with.  The practicalities of contacting and effectively representing temporary workers present further difficulties where employment or placement is short-term and precarious.   Where agency workers are moving between a number of organisations (perhaps across different sectors or industries even) they may find it difficult to identify which union they should join and may not be in one workplace long enough to find out which unions are recognised and organise workers there, or for union representatives to approach them.  However, as this survey has shown, many agency workers remain in one workplace for a considerable length of time.  The survey did provide evidence of how unions are helping agency workers in spite of the considerable difficulties identified above.

· A manufacturing respondent was finding it ‘very hard to recruit agency workers into the union, they just say they will join if they get a full time job’. But a warehouse worker had been fearful of disclosing their union membership: ‘To reveal this would mean you run the risk of being finished under the guise of insufficient work demand’. 

· Agency workers are seen both as cheap labour and more costly to employers. One health respondent said: ‘It is important to organise among casual, agency workers - they are a source of cheap labour and employers use them to divide workers’.

· Another manufacturing respondent said: ‘A law should be brought in that gives agency workers the right to be represented by shop stewards in the host workplace and should be treated the same as permanent staff in all conditions’.  

· A civil service respondent added: ‘We would welcome guidance on best practice in the use of agency workers and fixed-term appointments’.

Agreements and policies

The questionnaire asked if there were negotiated agreements or policies on the use of agency workers, or on their pay. Some 20 respondents (24%) agreed that this was the case on the use of agency workers, and 21 (25%) on pay for agency workers. There was some overlap on this question, with 14 respondents answering yes to both and 27 yes to one or the other. 

Examples of workplaces that have negotiated on use and pay of agency workers included the following:

Civil service (4% agency): Agreement that the agency will waive "temp to perm" fees if the temp has been with the service for 14 weeks' continuous employment; and on pay, agrees with the agency the level of temp required which dictates the level of pay.

Communications: Agreements on agency best practice, partnership agreements on agency terms and conditions (procedural and facilities), and information and consultation. 

Manufacturing (25% agency): Union 'third party' agreement with parent company regarding the use of temporary employees.

Manufacturing (2% agency): if agency worker is engaged for 3 months or more the company must take them on permanently or employ a permanent worker;  on pay, must not undermine national pay rates.

Manufacturing (2% agency): Temporary Agency Labour agreement (production workers) promising consultation with the unions "at the earliest opportunity" when temporary labour is required. The text provides for a meeting with union representatives every three months when temporary labour is employed on site "to discuss the number and type of temporary workers to be used". 

The agreement contained commitments on the security of permanent employees while "temporary workers of a comparable skill group are employed on site"; that they will be given preference on "more skilled activity", shift working and the allocation of overtime; that the use of agency labour will be jointly reviewed every three months, "with a view to directly employing this labour at the earliest opportunity"; that agency workers will be employed on a maximum 37 hour week and receive agreed overtime and shift premia; safeguards on the use of new shift patterns; and opportunities for permanent employment to be advised initially to "directly employed temporary labour" before they are advertised to "agency labour" and external candidates. It specified a pay rate for temporary employees that would be "reviewed in conjunction with the annual pay review". 

Manufacturing (25%): Any temp who has been there more than 12 months should be paid the equivalent of "grade 4" which is one grade below permanent staff.

Transport (30% agency): Agreement/policy that agency staff be paid no more than permanent staff.

Other workplaces that have negotiated on the use of agency workers only:

Engineering (10% agency): Agreement to limit ratio of agency workers to full-time employees.

Local government (15% agency): All agency staff with more than one year's continuous placement with the council must be offered appointment to a directly employed job.

Manufacturing (10% agency): At time of survey, seeking recognition agreement with a migrant workers agency (voluntary); and ‘TUC learner reps discussions ongoing including agency staff’

Manufacturing (public sector) (25% agency): Agency workers have to be given a minimum of 4 hours work if they arrive on site (company employees contracted for 8 hours per day). 

Some workplace representatives explained how they were trying to secure agreements to ensure that temporary agency workers were not used as temps indefinitely but had access to permanent positions after a given period of time.  A representative from a manufacturing workplace with 40% agency workers said:  ‘We have consistently pushed for agency (staff) to be made fulltime employees and recently some have been appointed permanent employees.’

Answers to the questions about legal casework also indicated that unions are having some success in representing the interests of agency workers.  One representative explained how he was taking legal (TUPE) action on behalf of a group of agency workers who were being transferred from one agency to another, with terms and conditions being changed in the process.  Another respondent explained how the union had successfully threatened legal action on behalf of agency workers who had worked for the authority for over one year before having their employment terminated without good reason.  

In spite of the obvious challenges that recruiting and representing agency workers presents therefore, it is clear that unions are having some successes in protecting and promoting the interests of agency workers.   

Limited Legal Protection:  the inadequacies of the Conduct of Employment Agencies and Employment Businesses Regulations 2003

The Conduct of Employment Agencies and Employment Business Regulations were introduced in 2003. Their purpose is to regulate the conduct of the private recruitment sector and to establish minimum standards that both work seekers and user-enterprises can expect from agencies.  The regulations include important measures such as prohibiting the practice of making job offers conditional on purchasing other services that the agency provides, they make it unlawful for the agency to withhold pay for work done by the agency worker (even if the client company has not paid the agency) and they set out the conditions under which temp to perm transfer fees can be levied.  

However, the Regulations do nothing to prevent discrimination against agency workers in terns of the pay and conditions on which they are engaged (as compared with directly employed workers in the user-enterprise).  They also fail to address the common problem that agency workers encounter: that of their employment status, with frequently both the agency and the user-enterprise denying that they are the employer of the agency worker.  

Although limited in their scope, the 2003 Regulations were an important development in the regulation of the agency sector and the survey wanted to assess the extent to which respondents were aware of their existence and their content.   The survey found that awareness of the Conduct of Employment Agencies and Employment Businesses Regulations 2003 was limited, and few respondents thought the regulations had had any impact. 

Respondents were asked it they were aware of the Conduct of Employment Agencies and Employment Businesses Regulations 2003. Only 20 said yes, they had, while 63 said no (2 didn't answer). 

Only 4 said that the regulations had had an impact on the use of agency labour in the workplace, while 41 said no, 26 didn't know and 14 didn't answer. One of the 4 commented that they now get holiday pay, while another said transfer fees are no longer paid.  Overall therefore the survey revealed little awareness and much confusion about the regulations, few respondents were able to identify the Regulations as having any impact on the use of agency workers within their workplace.  

These survey findings of limited awareness and impact of the Regulations support the TUC’s claim that the current legal framework within which agencies operate in the UK, is inadequate and fails to protect agency workers from abuse by less scrupulous employers.  The TUC therefore calls on the Government to actively support the passage of the EU Temporary Agency Worker Directive and given that adoption of this measure will require the support of a number of other EU member states which may take a considerable time, to act now by introducing domestic legislation to protect agency workers in the workplace.  The same protection that their part-time and fixed-term worker colleagues already enjoy.  
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